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Khaled Abou £1 Fad!’s book represents the first systematic exami- 
nation of the idea and treatment of political resistance and rebellion 
in blamic law: Premodern jurists produced an extensive and sophis- 
ticated discourse on the legality of rebellion and the treatment due 
to rebels under Islamic lave The book examines the emergence and 
development of these discourses from the eighth to the fifteenth cen- 
turies, and considers juristic reaponses to the various terrorinducing, 
strategies employed by rebels inchiding assassination, stealth at 
teks, and rape. The study demonstrates how Muslim jurists went 
about restructuring several competing doctrinal sources in order tor 
construct a highly technical discourse on rebellion, It also points 
to the ways in which they negotiated Language, historical events, 
and religious doctrine to arrive at ceriain legal positions, Many 
of these rulings have been developed in response to challenges it 
Islam's history and have come to influence contemporary Islamic 
prectce. This un lmporeant and challenging book which sis 
it on Islamic law and premodern attitudes to dissidence and 
me. 


KHALED ABOU FE FADE ix an Acting Professor at the University 
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Preface and acknowledgments 


About ten years ago, this book started out as an exploration into the sub- 
ject of political violence and terrorism in the modern Islamic world. Twas 
particularly interested in the contemporary juristic treatments of rebel- 
and irregular warfare, At the conceptual level, the idea that the state 
‘ought to have a monopoly over the use of force against its foes appeared 
tome tobe profoundly unreasonable. It seemed confounding that a fairly 
small armed elite is empowered to use force against some people (usually 
dissidents) in the name of all the people (the faceless masses), The many 
theories of representation and delegation of authority failed to make this 
proposition more coherent. Atthe same time, the idea that all individuals 
and groups in society should be armed and empowered to inflict damage 
upon cach other did not make better sense. Therefore, I was interested 
in examining the ways in which the so-called guards of justice and or- 
der, namely the institutions of law, negotiated the resolution of conflicts 
in situations where order is frustrated and justice is challenged. Afier 
spending a couple of years reading on the issue, T became thoroughly 
bored. As far as the secondary literature was concerned, the cause of 
my boredom was not the lack of exciting books, essays, and otherwise 
treatises. What induced my boredom was that the methodolo- 
J conclusions of many commentators were far more predictable 
than the dynamics and objectives of the movements they studied, Many 
of the commentators seemed to take an event or a set of events, and 
generalize about the past, present, and future. They seemed to think 
that the past inevitably led to the present, and that the present inevitably 
heralds the future. Many commentators spoke of long-established 
Lions of quietistn, passivity, and acceptance of brutality. Since the subject 
of politically motivated violence and terrorism aroused strong feelings 
for all concerned, the field was ripe for result-oriented investigations, 
and sweeping generalizations that aimed to uphold or undermine one 
cause or another. Unfortunately. 1 found that by examining the social 
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and institutional position of a particular commentator, I could easily pre= 
dict the conclusions of the commentator, and whom that commentator 
will brand as a terrorist, victim, or hero. As far as the primary sources 
were concerned, the full and unmitigated eo-optation of the processes 
and mechanisms of Islamie law by the modern state made the contem- 
porary discourses quite dull. The contemporary Iskamic discourse often 
appeared ofa singular focus ~ the interests of the collectivity must prevail 
over individual interests, and rebels are the agents of sedition and chaos. 

Several historians and political scientists argued that the stagnation 
of Muslim juristic discourses on issues related to political violence was a 
natural product of the historical processes of the Islamic political and le= 
gal experience, According to these authorities, Islamic law had played a 
consistently conservative legitimating role as far as the powers and fune= 
tions of the state were concerned. And, thus, several prominent scholars 
concluded that Islam does not have and never has had a law of rebellion 
or a discourse on irregular warfare. For reasons explored in the book, 
T doubted that very much, For one, the premodern Islamic juristic her- 
itage, unlike the contemporary legal practice, has always proved creative, 
inventive, and rich, As a result, I started an enthralling nine-year jour- 
ney into the historical juristic discourses on methods of armed rebellion, 
terror, and other acts of defiance and destruction. The most fascinating 
part of this research has been the subtleties of the premodern jurist 
discourse, By carefully examining the particulars of the linguistic practice 
Of the juristic discourse ~ the micro-discourses so to speak ~ Luncovered, 
4 highly symbolic, negotiative, and, at times, puzzling discourse. The 
shifts in legal doctrine were expressed in the most unassuming and tech 
nical fashion ~ texts that appeared to adhere to precedent were actually 
materially restructuring the field, and jurists who announced that they 
were reinventing the faw turned out to adhere to precedent. 

Ultimately, ny plans were transformed, and I left the contemporary 
setting for what I believe to be a far more intellectually satisfying investi- 
gation. ‘This iy not a form of antiquarianisin, but perhaps the traditio 
role that Muslim jurists played as mediators between the state and the 
Gad-fearing masses, and perhaps the epistemology and processes that 
permitted a semi-autonomous existence for the Islamic juristic culture, 
have now vanished. I consider this field to be too undeveloped for any 
firm conclusions, but I think it is reasonable to say that the premodern 
juristic culture hoped to limit the monopoly of the state aver the use of 
force in ways that are inconceivable today. Ifthe past serves as # soure 
of inspiration and ideas, the juristic debates described in this book ma 
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have a renewed life, and may be transformed into normativities that 
influence the way contemporary Mustim culture thinks about political 
violence and terrorism. 

‘As noted, this work focuses on the details of the juristic discourses and 
traces their various permutations and transformations over the course 
of several centuries, There is no alternative but to share with the reader 
those details, and asa result, at some points this book will have a discursive 
quality to it, regret that thisis inevitable considering that this book would 
be pointless unless the reader is given a near first-hand experience in the 

nechanics and practices of the text. The shifis and transformations in 
the legal doctrine are subtle and elusive, and this not only requires a 
‘careful reading, but also a precise and fastidious presentation. This book 
was written both to challenge some long-held assumptions about the 
dynamics of the Islamic juristic discourses and as a reference source on 
the law of rebellion in Islan 

few mundane remarks are necessary. Since this work was done aver 
a number of years, Twas often forced 10 nse several editions of the same 
work. For instance, some editions that | used in Princeton or Austin 
ight no longer have been available to me in Los Angeles. Therefore, 
the bibliography and footnotes might cite different editions of the same 
work. In addition, Lhave consulted a large number of works that I did not 
cite. Unfortunately, because of concerns over the size of this book, I did 
‘clude these works in the bibliography. I apologize to these authors 
who influenced my thinking over the years, but whom T could not cite 
for any specific proposition o information. Again, because of concerns 
over size, I dispensed with the practice of giving the full reference the 
first time a book is cited. All citations in the footnotes are in short form. 
‘The reader is kindly asked to look in the works cited section for a full 
reference. 

Fiwr acsthetie reasons, I have decided to ignore the taxidid at the begin= 
hing of transliterated words. In my view, a word starting with a double 
“s", for example, looks awkward. L have placed the hamza only before 
the name Ubbi to facilitate pronunciation, Again, to help pronune! 
the fa” marbula was represented with an “h” at the end of a word only 
for the word bughih. Otherwise, I omitted the fa" marbuta in translit. 
eration. In citing jurists, [ have used the name that commonly identi- 
fies a particular jurist, which may or may not be a jurist’s proper last 
name. Furthermore, aften the way to pronounce a jurist’ Jast name oF 
kunya is somewhat of a mystery. Sometimes the printed books do not 
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inchide the correct pronunciation either. I have investigated the proper 
Pronunciation of the names of jurists, and reflected the results of my 
research in the transliteration, Without doubs, my research has not been 
perfect and there will be some unintended mistakes, and for that I apol- 
ogize. I have also included the death dates of jurists in the main text or 
footnotes where I thought that identifying the era of a jurist is pertinent 
to the argument. At times, I repeat the date of death when reminding 
the reader that such a date is of particular relevance. 

Over the years, [have accurnulated such an enormous debt of grati- 
tude that I fear that 1 will never be able to repay it, First and foremost, 
I thank Professor Hossein Modarressi, my thesis advisor at Princeton, 
mentor, and inspiration. [owe everything to him, and the value of his 
guidance bas been immeasurable in all my work. He is truly a bound: 
less fountain of knowledge, and I regret that this book will not reflect his 
level of depth and exactitude, Mt Princeton, [had the privilege of working 
with a group of inspiring scholars. [thank Professors Abraham Udovitch, 
Andras Hamori, Carl Brown, and Richard Falk for their feedback and 
valuable insights, My special thanks to Professor Michael Gook who is 
the living embodiment of what a true scholar and teacher should be, 
He is never impressed unless two-thirds of a page is taken up by learned 
ions, Most of the pages of this book will disappoint him, but there 
are few in the scholarly world that can match his learning and fortitude 
My heartfelt gratitude to my colleagues at the UCLA School of Law 
for their support, Two years of the research and rewriting for this book 
was accomplished in the friendly environment of the law school. Rick 
Abel, Stephien Bainbridge, Stephen Gardbaum, Carole Goldberg, Steve 
Munzer, Randy Peerenboom, Clyde Spillenger, Richard Steinberg, and 
Steve Yeazell have all provided valuable feedback or advised me in the 
publication process. Talso thank Robert Goldstein and Jon Varat for pro- 
viding me with the financial support that enabled me to complete this 
book, My deep gratitude to the UCLA School of Law library and its per- 
sonnel for their unfailingly competent assistance. The personnel in the 
library have promptly obtained sources for me from all over the ¢ 

Tam honored to have had the competent assistance of sever 
dedicated and gifted students. Anyer Emon, Hisbam Mahmoud, Mairaj 
Syed, and Jihad ‘Turk have gone beyond the call of duty in helping with 
the numerous tsks associated with producing this work, At times, their 
commitment to this work surpassed mine, and I pray that they will in 
due time be blessed with equally inspiring students of their awn 
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The anonymous readers of Cambridge University P 
helpful comments and this work is all the better for it.” 
this volume, Mary Starkey, is the best I have worked with, and Iam very 
grateful to her. I thank Naheed Fakoor and Cherif, my son, for helping 
to create a pleasant and supportive environment in which T could work 
My deeply felt gratitude to Grace, my wile, for reading and editing this 
book, and for her selfless and unfailing support 
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Introduction 


DISCOURSING ON REBELLION 


One of the most important issues confronting Islamic law today is how to 
balance the obligation to obey God against the fact that God's willis rep- 
resented by human beings. In Islamic thought, God is the authoritative 
source of law, but what is the balance between God's authoritativeness 
and the potential for human authoritarianism? From an institutional 
and social point of view, God's will could be represented by a variety of 
political or social realities including an absolute ruler, a court, a body 
of clergy, an ingrained bureaucracy, a well-established social practice, 
or even the unchallenged assertions of the head of a houschold, From 
doctrinal and, perhaps, dogmatic perspective, God's will is represented 
primarily by the ruler and jurists who are considered God's special agents 
iv the earth. While Muslizns iss general, arguably, are God's viceroys on 
this earth (Ahulaft/Fal-ard), itis rulers and jurists who traditionally have 
enjoyed the power to speak for the divine law. Doctrinally, both rulers 
and jurists, to different extents, are empowered to construct and rep- 
resent the divine will in Islam,’ This ereates a dichotomy between the 
roles, interests, and aims of rulers and Muslim jurists, Inherent to this 
dichotomy is an implicit form of negotiation ~ a power sharing or, at 
times, competition 
“The negotiative dynaenic between rulers and jurists in Islamic history 
has produced it complex iand rich doctrinal discourse which, at least as 
understood and constructed by the juristic culture, has been recorded in 
Islamic legal sources. An integral part of this negotiative discourse is the 
aw af rebellion in Islam. This juristic discourse deals with the 
.gal position of those who rebel against the political authority 
and addresses the treatment that should be afforded to such rebels. Im- 
portanthy these juristic discourses carry considerable normative weight 
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2 Rebellion and violence in Islamic tase 


in the contemporary age and, therefore, they may exercise a powerful 
prescriptive influence on how oppositions, rebellions, and, in fact, armed 
struggles of any sort are understood and treated in the modern Islamic 
world. 

“The purpose of this study i to examine the Islamic law of rebellion. 
‘This stated purpose, however, needs to be qualified in certain significant 
respects. Joseph Schacht has described Islamic law as a case of “jurists! 
Taw." By this, Schaeht meant that Islamic law has developed through 
a process of theoretical, juristic discourse, Without endorsing Schacht’s 
views on the history or nature of Islamic lave, this study will focus on the 
Islamic juristic discourses on rebellion rather than the Islamic or Muslim 
law of rebellion.) Conceptually, one should distinguish between juristic 
discourses, Islamic laws, and Mustim lav. In order for one to speak of the 
Islamic law, as opposed to the Muslim law or juristic law, of rebellion, one 
Would need to point to a set of authoritative or canonical nules that apply 
toa specific behavior that is identified as rebellion. Essentially, one would 
heed to point (0 a set of legal standards that define an act of rebellion, 

nd thus indicate when the canonical rules would come into force. This 
study, however, goes beyond explicating the doctrinal rules that apply 
to the treatment of rebels. Muslim juristic discourses incorporate the 
rules of Islamic lav, but also engage in a chetorical dynamic through 
Which the jurists adjudicate, advocate, protest, and aspire for cert 
goals. 


‘An investigation into the Muslim lays, as apposed to Islamic law, of 
rebellion would need to engage in several inquiries which are not the 
primary focus of this study. Such an investigation would need to focus 
‘on the positive legal enactinents in various periods of Islamic history 
that identified an act of rebellion, and that responded to those accused 
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of such an act. It would also need to address the way in which the 
political and legal order actually dealt with those who chose to challenge 
or disobey its imposed system of order within specific historical contexts. 
‘Therefore, one would have to address the actual treatment of rebels and 
rebellion in different stages of Islamic history: Furthermore, one would 
have to examine closely the process by which these legal practices were 
justified in terms of an Islamic frame of reference, and hence can be 
considered part of the Islamic legal heritage.’ While this approach has 
obvious merits, it is rather limiting because it would have to be qualified 
by specific historical and social practices, Therefore, one would have to 
speak, for instance, of the Umayyad law of rebellion or the Ottoman law 
of rebellion, This study, however, focuses on the intellectual history of 
the law of rebellion as understood and constructed by the jurists. Muslim 
juristie discourses do selectively incorporate and creatively reconstruct 
the legal practices af society. Therefore, it is necessary to contextualize 
these discourses within certain historical events, and to examine these 
discourses in light of a historical continuum, Nevertheless, the issue of 
the actual legal practices on rebellion requires numerous other and more 
specific socio-historical studies. 

‘The primary focus of this study will be the debates among Muslim 
jurists on the idea of rebellion, and on the way a rebel was understood, 
constructed, or deconstructed. We are not only interested in the various 
positive enactments or legal rules that Muslim jurists argued should 
apply to rebels, but also in the value or moral judgments that Muslim 
jurists passed on the act of rebelling. Hence, far example, we are not only 
interested in whether Muslim jurists thought a rebel should be executed, 
but also whether they thought that « rebel was committing a sinful act or, 
4 promi, whether they thought that a crime was being committed at a 
Fundamentally, we are interested in the dynamics of the juristic process, 
and more specifically, we are interested in the process by which Muslim 
jurists approached the doctrinal sources and selcetively reconstructed 
the sourecs in response to political and social dynamics. We will focus on 
the way Muslim jurists negotiated law and power through the medium 
of language, and responded to their understanding of political and social 
demands through a variety of ereative acts, 


Tos tat extent one eam consider hitb ot fr that mates, contemnpe 

bbe “hkaraie” per to de 

legal practices ata tot st the 
apontion ef he eee of erdrones oar pracy be cornered pat 


4 Rebellion and violence in Islamic lave 


In this context, we ate using the word “rebellion” in its most general 
sense} it means the act of resisting or defying the authority of those in 
power. There isa broad array of acts that could qualify as acts of rebellion. 
On the one hand, rebellion could be an act of passive non-compliance 
with the orders of those in power, or on the other hand, it could be an 
act of armed insurrection. A rebellion could take the form of a counter- 
culture that seeks an alternative mode of social expression, or it could 
take the form of an assassination attempt against a famous religious or 
political figure. But beyond the issue of the means or form that a rebellion 
may take, there is also the issue of the target of a rebellion. A rebellion 
could be directed against a social or political institution. Alternatively, 
it could be directed against the religious authority of the Sulamd” (the 
jurists) oF the idea of God. Often it is extremely difficult to distinguish 
hetween one form of rebellion and another, For instance, itis not always 
posible to distinguish beaween heresy, treason, sedition, revolt, and an 
act of political opposition. Frequently, the line drawn between one and 
the other does not necessarily relate to the nature of the act, but rather ist 
matter of degree. The difference, for example, between an act of sedition 
and an act of treason will depend on the context and circumstances of 
such an act, and on the constructed normative values that guide the 
differentiation. Therefore, often the distinetion created between one and 
the other is quite arbitrary in nature. 

This study does not attempt to eteate a theoretical construct distin- 
guishing one act from another, and then attempt to fit Islamic legal 
discourses within the framework of that theoretical construct. Rather, 
it attempts (0 understand and make sense of the legal categories and 
distinctions made by Muslitn jurists, and then reach certain conclusions 
about the nature of these juristic discourses. I am interested not anly 
in what these juristic discourses were trying to achieve politically and 
socially, bat also in what they can tell us about the premodern Muslim 
juristic culture. For example, as discussed later, ane of the afiensreached 


conclusions about Muslim legal history is that Muslim jurists were real- 
ists anc quictists. Muslim jurists, itis often argued, traded in an extreme 


form of political idealism for an equally extreme form of political prag~ 
miatism, and in doing so have advocated politically passive or quictist 
positions. This study will challenge these generalizations. 

‘This study, however, does not simply aim to reach an ultimate judg- 
ment about the role of political pragmatism in Islamic juristie discourses, 
More importantly, itis interested in tracing the way language, historical 
events, and religious doctrines are co-opted, constructed, or channeled 
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to reach certain legal pasitions. For example, the word used by Mustim 
jurists to describe an act of rebellion is baghy. The word comes from the 
root word baghd, which in its various forms could mean: (1) to desire or 
seck something; (2) to fornicate or cause corruption; or (3) tocnvy or com- 
mit injustice.” The process by which this term was co-opted and used in 
Islamic juristic discourses is not only useful for understanding how rebels 
were perceived or understood, but itis also important for understanding 
the creative process by which Islamic kaw expresses a legal development. 
Put diflerently, the methodology used by Muslim jurists in constructing 
aand arguing for an Ishumic law of rebellion is extremely probative in un- 
derstanding the process by which Islamic law changes and develops. In 
fact, the faihire to pay careful attention to the linguistic practices, or the 
terminology and the specific methods by which Muslim jurists diseoursed 
on Islamic law, [ believe, is largely responsible for the view that Islamic 
Jaw has remained static and unchanging since the fourth/tenth century.” 
In the area of the law of rebellion, Muslim juristic discourses continued 
to develop and change within the paradigm or framework constructed 
by Muslim jurists themselves for discoursing on the subject. 

This study traces the development of Islamic legal discourses on rebel- 
lion by relying on original sources spanning from the second aH/eighth 
cr-to the fourteenth/twenticth centuries. Nonetheless, its main focus is 
the development of the legal discourse from its incipient years to the 
cleventh/seventeenth centuries. [argue that the law of rebellion, as 
‘a systematic and coherent body of discourse, in all probability devel- 
‘oped in the late secone/eighth century and continued to be restated, 
rearticulated, and reconstructed within the same framework until the 
cleventh/seventeenth century. With the advent of the age of colonialism 
and modernity, the discourses on rebellion, but not necessarily the kaw 
of rebellion, were €0-opted by Muslim activists and underwent major re> 
constructions, In the modern age, the classical juristic rules that deal with 
the treatment of rebels have been, to a large extent, ignored. Nonethe= 
less, there has been a reconstructed debate on waging, jd unjust 
rulers, but this matter deserves a separate study." This study focuses on 
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the juristic discourses on ahkiim al-Khawecry wa al-bughih (the law relating 
to rebels) and on ahkim al-hiraba (the law relating to bandits and 
brigands) The difference between brigands and rebels will be explored 
later, Ahk al-ridda ton al-candaga ~ the laws of apostasy and heresy, al- 
though they overlap in certain important respects with the law of rebel- 
fion, require a separate treatment.”” Finally, although I have consulted 
the major sources in both Sunnt and non-Sunnt traditions, the main 
focus of this study will be on the Sunat schools of thought, 

Inaddition to being a work on intellectual history, this isa book of legal 
theory. Lum interested in what I have called the linguistic practice of the 
juristic culture, the way that a juristic culture negotiates power primarily 
through the use of language, and the way a juristic culture talks to and 
about political power, As L emphasize in this book, linguistic technique 
is the primary means by which a juristic culture attempts to direct and 
hegotiate power, and it does so through a series of creative and symbolic 
acts. 

The plan for this book is as follows: First, Lill go through the tedious, 
but necessary, process off surveying the largely inadequate scholarship 
produced to date on the issue of rebellion and Islamic law. As will be- 
come apparent, I propose an entirely different approach to this field of 
study. I will lay the foundations for this book by positioning it within a 
legal conceptual framework that I believe is necessary for understanding 
the juristic discourses in this field. In order to emphasize the ereative and 
negotiative process by which these discourses developed, I will analyze 
in some detail the conflicting doctrinal foundations that have been co- 
opted and deployed in the discourses on rebellion. Next, I will analyze 
the development of the juristic discourse through three main points of 
development, The first part will deal with the birth of the discourse and 
its continuation up to the fourth/tenth century. The second part will 
deal with the developed debates in the fifth/cleventh century. The third 
part will deal with the continuation and revision of the debates after 
the Mongol invasions and the destruction of the caliphate in 66/1258. 
‘The final part of the book will focus on analyzing the implications of the 
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process by which this field developed for our understanding of the dy- 


namics of Islamic law: I will also trace the development of the discourses 
on rebellion in the cont 


nporary age, primarily asa means of exploring 
the potential of pre-modern discourses for the modern age 


CHAPTER 1 


Modern scholarship and reorienting 
the approach to rebellion 


ISLAMIC KEBELLION IN MODERN SCHOLARSHIP 


Apkin ai-bughih, or the juristic discourses on rebellion, have received 
very litle attention in both non-Muslim and Muslim modern scholar- 
ship. Nevertheless, there has been no shortage of statements about the 
absence ofa right to rebellion in Islamic legal discourses, Most commen: 
Lalors have tended to focus on the history of Islamic discourses on the 
and then deduced from this history the Islamic position or 
rebellion, Very little attention has been given to the specific juristic tradi- 
tion from which afkdm al-bughdh arose, or to the specific legal paradigry 
upon which Muslim jurists relied, Contemporary commentators have 
tended to treat Muslim juridical pronouncements on the duty of obe- 
dience to those in power as if they are a genre of political thought or 
theory. The legal culture that provided these jurists with the terms of 
their discourse, and that imposed modes of thought and expression, has 
been largely ignored.’ 

In its most basic formulation, the accepted thesis is that Muslim jurists 
moved from the absolute realm of political idealism to an absolute realm 
of political realism, Muslim jurists insisted on strict qualifications for 
the position of caliph, and insisted that the caliphate only be assumed 
through a proper ‘agd (contract) and bay’a (pledge of allegiance). The 
caliph had to be pious and just, and had to enforce the Shara. Impor- 
tantly, only a single, just imdm may represent the Malafa and the wnma. I 


AbAameh (Mastin, (71) sevogntes the specitically lngaitic nature of the juritic theuries of 
the caliphate, Hewrever, as will be note, when it comes 40 juris dincunises om rebellion, 
ahAemel huosel fails to heed his awn warning agains sgnoing the legals oatute of Isla 
jurist dn ures, Eauyat (Maio, ¢) notes thas pec-mordern Isami political hoard was alway 
ulmurned under some other dnewplive. Roweothal (aial ys) notes that pre-snodern Muslin 

4 pobiwal pikes, ana that politics ava discipline dat ret iret then, Hu 

W take accuaint of the ypecitc legal cure of Muslin juries 

+ On the trasicenat ypalfications desmanntet of he cali, ver Gall, “Caaeivutional.” 6-14, 


Modern scholarship and reorienting the approach 9 
the caliph is neither legitimate nor just, the umma may remove him and 
replace him with another. 

“These requirements and qualifications were a pious ideal which per 
haps was never realized, According to H. A. R, Gibb, in response to the 
Khawarij’s anarchy and fanatical revolts, the jurists were increasingly 
forced to deprecate the right of rebellion against an unjust idm.) The 
two civil wars in early Islam and the constant rebellions in the first two 
centuries pressured Muslim jurists to emphasize the duty of obedience 
to the ruler, whether just of unjust, and to engage in endless polemics 
about the evils of rebellion and anarchy: In other words, Muslim jurists 
reacted by going to the other extreme ~ from an extreme of idealism to 
an extreme of realism.* 

"The power and influence of the ‘Abbasid caliphate steadily decreased 
throughout the third/ninth cemury, By the fifth/eleventh century, 
it had been reduced to virtual impotence. According to Gibb, the first 
theoretical and systematic compromise was a pious invention by the 
Shafi jurist akMawardi (d. 450/1058) as he attempted to defend 
the caliphate against the Buwayhid warlords and the Fatimids ruling 
Cairo. Under certain. conditions, abMawardt recognized the legi 
macy of usurpation as a means of coming to power in the provinces. 
Al-Mawarel argued that the usurper, by pledging allegiance to the caliph 
and complying with certain conditions, became the ealiph’s agent? 
Effectively, al-Mawardr had created a legal fiction of sorts:” under 
tain circumstances a usurper could become the ealiph's agent even if 
the caliph had no real power to restrain or direet his agent. Gibb in- 
sists that aleMawardt had opened the door for the eventual supremacy 
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of political expediency over legal order. I will quote Gibb at length 
because it is important to demonstrate the tenor of his argument on 
this point. Gibb states: 


Te must be supposed that in his zeal to find some arguments by which at least the 
show of legality could be maintained, aMawardi did not realize thar he had 
undermined the foundations of all lay. Necessity and expediency may indeed be 
respectable principles, but anly when they are not invoked to justify 
‘of the law: It is tne that he seeks to limit them te this case, but to adm 
at all was the thin end of the wedge. Already the whole structure of the juristic 
theory of the caliphate was beginning to crumble, and it was not long before the 
continued application of these principles brought it crashing to the ground.? 


Gibb argues that Muslim political theory increasingly beeame an after~ 
the-faet rationalization of actual historical practices, as Muslim jurists 
ignored any moral imperatives and focused solely on the element of 
power.” Muslin jurists not only sanctioned the authority of those who 
usurped power, but also made obedience to them a moral and legal, 
ais well as religious, obligation. Thus, according to Gibb, the belief was 
fostered “that rebellion is the most heinous of crimes, and this doctrine 
cami to be consecrated in the juristic maxim, "Sixty years of tyranny are 
better than an hour of civil strife." 

‘The Seljuks gained control of Baghdad in 447/1055, shortly before 
akMawardr’s death. ‘The next main figure usually mentioned in this 
context is the Shafi't jurist Abo Hamid al-Ghazalt (d. 505/111)" 
AL-Ghazali wished to reconcile the temporal powers of the sultanate 
to the religious authority of the caliph, The caliph would officially con= 
fer the title of sultan upon sovervign princes in the temporal field, Hence, 
alkGhazalt went further in legitimating usurpation as a lawful means af 
gaining power, According to Ann Lambton, he was preoccupied with 
the threat of internal disturbances ( fian), and the dangers posed by the 
Batint movement to Sunt Isham, He was far less concerned with the dan= 
ger posed by the external threat of the Crusades." Al-Ghazalt placed 
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an undue emphasis on the duty to obey those in power, even if unjust 
‘or impious. Al-Ghazalt’s rather infamous statement is usually quoted in 
this context: 


Anevil-doing and barbarous sultan, so long as he is supported by military force, 
so that he can only with difficuky be deposed and that the attempt to depose 
him would create unendurable civil strife, must of necesity be left in possession. 
and obedience must be rendered to him, exactly as obedience is required 0 
te rendered to those who are placed in command... We consider, then, that 
the caliphate is contractually assumed by that meniber of the “Abbasid house 
who is charged with its functions, and that the office of gevertument (aidya) in 
the varlous lands is validly executed by the sulpains who profess allegiance 10 
the caliph... For if we were to decide that all walépal are now null and void, all 
institutions of public welfare would also be absolutely null and void... Nay, but 
the sala in these days is consequence solely of military power, and whosoever 
he may be to wham the halder of military power professes his allegiance, that 
person is the caliph. And whosoever exercises independent authority, while he 
shows allegiance to the caliph by mentioning his name in the bhugba and on the 
coinage, he is a sultan, whose orders and judgments are executed in the several 
parts of the earth by a valid wildya." 


‘Mier explaining that these concessions are involuntary but necessary, 
aal-Ghazalt then asks rhetorically: 


Which is the better part, that we should declare that the gilli are divested of 
thelr functions, that all the wildydt are invalid, that no marriages can be lewally 
‘ontracted, thar all executive actions in all parts of the earth are null and void, 
andl to allow that the whole creation is living in sin ~ or to recognize that the 
imama is hele by a valich that all exceutive acts and jurisdic 
ave valid, given the cine 


‘The Mongol invasion finally destroyed the “Abbasid caliphate in 
4656/1258, but by then all vestiges of political legitimacy had disap- 
peared. According to the prevailing scholarly view, Muslim jurists were 
willing to accept raw power, without anything further, as grounds for 
political legitimacy. The next often-discussed figure is the Syrian Shafi't 
jurist Non Jarna‘a (d. 793/1332~3).'* Born in Halab, he later moved to 
Jerusalern and lived the majority of his adult life as a judge in Mamlok 
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Egypt." Ibn Jama‘a equates power with legality and, according to Gibb, 
he abandons law in favor of secular absolutism.” A much-quoted state- 
ment by hit is the following 


When the india i actually assumed by one person in virtue of his 
military power and conquest, and there subsequently rises up another who 
overcomes the first by his might and his armies, then the first is deposed and the 
second becomes inim, on the grounds which we have already stated, namely, 
the well-being anid unity of the Muslims.” 


‘The reproduction of these long quotations is justified by the fact that 
these statements have had a pervasive influence on the way political aus 
thority was analyzed in Islamic history, particularly as it pertains to the 
issue of quietism and activism, With Ibn Jama‘a, the journey from polit- 
ical idealism to realism, with a few exceptions, had become complete." 
Order and stability became the primary concern; neither legitimacy nor 
justice mattered, 

Admittedly, I do not find this view of the history of Islamic pol 
thought, despite its wide acceptance, to be convincing. But for 0% 


pur 
poses, this is not the material issue, Rather, the material issue is that 
this view has resulted in certain conclusions about the right to rebellion 


and the treatment of rebels in Islamie jurisprudence, which are largely 
inaccurate, For example, Gibb concludes that Muslim jurists ultimately 
adopted quietism and rejected any right to rebel againstan unjust mdi," 
Lambton agrees and adds that neither Sunni nor Sh¥°t jurists discussed 
the issue of rebellion at any length.” According to Lambton, the prob- 
Jem of tyranny presented a practical as well as a theoretical problem, 
and “in the contlict between ideal and practice, it came to be recognized 
that tyranny prevailed." 

Hanna Mikhail is critical of Gibb’s conclusions regarding the stark 
realism of Muslim jurists. Mikhail argues that although Muslim jurists 
accepted the political reality, they continued to insist that Muslim rulers 
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strive towards certain ideals. Mikhail notes, for example, that both 
al-Mawardi and Ibn Jama‘a continued to insist that a ruler fulfill the 
requirements of religion and justice." But, ultimately, he concurs in 
the judgment that Muslim jurists became quietists ~ demanding ab- 
solute obedience to unjust rulers and forbidding rebellion." In fact, 
Mikhail concludes that in the eighth/fourteenth century, Aba Hayyan 
(4. 754/1353~9) “stands out asa voice in the wilderness” when he argues 
that force may be used against an unjust ruler.’ 

Fazlur Rahman, consistent with the prevailing scholarship, argues 
that there is no law of rebellion in Islam. Whatever activist tendencies 
might have existed in early Islam becatne extinct as the Murji’a’s quietiat 
doctrine of non-judgment became widespread. According to Rahman, 
Muslim jurists rationalized any political reality that might have con- 
fronted them, and forbade any rebellions against an established rul 
Bernard Lewis, however, notes that both the quietist and rebellic 
ditions are old and deeply rooted in Islam. He argues that the quietist 
authoritarian and the activist-rebellious traditions competed throughout 
early Islamic history.** It was only with much reluctance and difheulty 
that Muslim jurists accepted the necessity of obedience to tyranny.” 
complete quietism was accepted.” 

Ridwan al-Sayyid seems to agree with this basic assessment, He ar- 
gues that there were two distinct trends concerning the caliphate: a law> 
based trend and a realism-based trend. The law-based trend insisted on 
the caliphate being contracted by a proper contract and bay (pledge of 
allegiance given to the ruler), while the realismn-based trend aecepted the 
rule of the usurper, According to al-Sayyid, Abn Abd Allah al-Halimt 
(d. 403/1012~13) was the last representative of the law-based trend, 
Al-Halimt refused to recognize the legitimacy of the usurper, and argued 
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that only a caliph who came to power through a proper contract should 
be recognized as the legitimate ruler even if he lacked effective politi- 
cal power. The legal acts (such as adjudicating cases or collecting taxes) 
performed by usuepers, al-Halimal contended, were recognized onl 
one situation. Ifa usurper controlled one of the provinces, and the just 
caliph was weak and unable to impose his authority, then the legal acts 
of the usurper could be recognized. However, according to al-Halimt 
the usurper would remain illegitimate; legitimacy could only be granted 
to the ruler who came to power through legal means, Al-Sayyid, how- 
ever, argues that the realism-based trend became dominant, and juridical 
quietism became the norm.?? 

Integral to the quietism thesis is the argument that through the course 
of Islamic history temporal authority split from religious authority: The 
Sunnt caliph lost his religious authority to the jurists, and his political 
authority to the sulgins.®” Presumably, Muslim jurists concerned 
themselves with the administration of religious law and left ae 
concerns to those in power. Therefore, as long as Muslim jurists could be 
recognized as the guardians of religious law, they were willing to ignore 
issues concerning political justice and even to lend support to unjust 
rulers, Patricia Crone puts it nicely: “Intellectually, itis the very totality of 
the disjunction between the exponents of state and religion that explains 
Why the relationship between the two could come to be seen even by the 
medieval Muslims as a symbiosis: once the divorce was finalized, there 
was nothing to obstruct an improvement in the relationship between the 
divorcees." 

Recently, Muhammad Zaman challenged this simple dichotomy 
between the religious authority of the jurists and the political authority of 
the rulers. Zaman argues that the “wlamd"( jurists) existed in a cooperative 
relationship in which they shared religious and political authority. This 
cooperative relationship existed before the milna (inquisition), which was 
instituted in 218/833 by the ‘Abbasid caliph al-Ma’mon. According to 
attempt by the rulers to challenge the authority 
of the ‘ulamd’, and to claim a certain degree of religious competence. But 
the challenge ultimately failed. Post-miina, a certain degree of tension and: 
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conflict continued to exist between the Sulamd” and the authorities, but it 
was cooperation, patronage, and the sharing of religious and political su 
thority thar became the earmark of the relationship between the “wlamd’ 
and the rulers. In other words, no real separation between polities and 
religion ever took place, at least during the early ‘Abbasid period 5" 
‘The ‘ulama? for the most part supported the rulers and, in rewurn, 
the rulers were willing to grant the ‘wan? some political privilege. 
Partly because of this relationship of patronage, or because of political 
repression, the “ulamd’, from the early “Abbasid period, became political 
quictists as they completely excluded the option of rebellion against 
rulers.33 

Aziz al-Azmeh recently published a powerful challenge to the whole 
framework from which the issue of authority and legitimacy in Islamic 
history is approached. Al-Azmeh argues that much of the contempo- 
rary discourse on premodern Islamic thought is, among other things, 
ahistorical. Muslim juristic discourses on the imdma, he contends, can- 
not be understood in terms of realism or idealism. Muslim jurists were 
neither idealistic nor realistic, but simply and thoroughly legalistic?» 
Muslim jurists and theologians were functioning under what al-Azneh 
calls the historical absolutist imperative. The absolutist imperative arises 
from the anthropology and conceptions of power of the age." Pursuant 
to this historical inyperative, it was not entirely surprising that the caliphs 
Would be perceived and discoursed upon as mini-gods, beyond good or 
evil? The emphasis of early writers was on order and the need to obey 
the ruler, who was ofien portrayed as a shepherd taking care of his 
sheep. These conceptions of power were Islamized through the works of 
Muslim jurisprudence aand the sanctification of Islamicity.." AleAzmeh 
argues that it was never the case that politics became secular and devoid 
Of religious influence. Rather, with al-Mawards, there was an attempt 
to create a reliance on the ‘ulama’ as a corporate group.” In duc time, 
the ‘ulama” created. a corporate religious logic on which polities could 
find, legitimate, and even judge itsell.*” By the time of fbn Jama‘a, there 
is a representation of the “uland® as an autonomous corporate group 
capable of standing in for political power in the regulation. of public 
aflairs in the absence of a convincing king" However, correlative with 
this development was an insistence by the jurists on the idea of obedience 
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tothose inauthority.and that disorder was worse than injustice. Although 
the jurists might have denied the rulers titles such as Malfat Allah (the 
caliph of God), the status and function of ruling was perceived and dis- 
coursed upon with a high degree of devotional sanctification. Put differ- 
ently, obeying the ruler was considered a part of obeying God, The only 
limitation or condition imposed was largely theoretical ~ the ruler ean- 
not be obeyed if he orders something contrary to the divine command. 
But even this limitation was, at times, “ruled out as a disobedience of 
disobedience." In al-Azmeh’s colorful language: “In all, the rhetorical 
and visual assimilation of the caliph to prophecy, to divinity, to a charis- 
mutic line, and his conception in terms of inviolability, incommensura- 
bility, ineffability, and sheer potency, produced a critical mass creative of 
sublime and holy authoritarianism, one which flows in the social and 
imaginary-conceptual capillaries of Muslim political traditions.""5 

Integral to al-Azmeh's argument is that Muslim jurists did not start out 
with a political ideal that degenerated into coarse opportanism, Rather, 
‘Muslim jurists worked under a historical absolutist imperative that pro- 
duced & certain practice, which was then systematized from historical 
practice into juristic form, Therefore, al-Azmeh asserts: "The impera- 
tive of absolutisen was also the leitmotif behind the universal aversion to 
the idea of contesting a ruling power. Sedition in Muslitn law books is a 
legal offense af great consequence, attendant upon which is particularly 
Figorous statutory penalty (hadd)."" But he adds: “That Mawardr and 
other jurists did not propose a legal theory for sedition is unsurprising 
and does not imply, as modern Western scholarship generally assumes, 
the opportunistic legalization of injustice." 

AbAameh is correct in criticizing most contemporary works for 
aking the historical context sufficiently into consideration, Furthermore, 
al-Aemeh's basic argument about the existence of a historical abso- 
utist imperative is sound. But one problem Azmeh’s argument is 
that he does not closely examine Islamic legal texts and, thus concludes 
that sedition in Islamic law is @ grave crime punishable by a fadd.\® 
By sedition, one can only assume that he means rebellion or perhaps 
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insurrection. But when we examine Islamic legal sources, we will find 
that this is not an accurate description of the juristic discourses. How 
should one then analyze this fact? One option, and the option that I sus 
pect al-Azmeh would prefer, is to say that this fact is inapposite; Muslims 
jurists were writing thoroughly legalistic works, and technical legalis- 
tic questions of legitimacy were largely irrelevant to the socio-historical 
dynamics of society.” However, if one makes this argument, then one 
cannot cite the supposed absence of discourses on sedition as evidence for 
the supremacy of the absolutist imperative, More fundamentally, when 
one argues that legalistic questions were irrelevant, itis not quite clear 
what one means by this claim of irrelevance. Ifone claims that legalistic 
distinctions and discourses did not influence the historical, social, or 
litical practices of Muslims, that ix 
claim that needsto be examined within the confines ofa specific historical 
period and place. If,on the other hand, one claims that the legalistic dis- 
tinctions made by jurists were irrelevant to the way the juridical culture 
understood oF dealt with power, this argument hardly makes any sense." 
‘Al-Azmeh warns that legal works by Muslim jurists must be read within 
the specific genre to which they belong ~ they must be read as books of 
law and not as political theory. He also angues that Muslim legal works 
systemiatized past practice in juristic form. But alsAzmeh does not suf= 
ficienuly recognize the role of legal culture. Legal works do not simply 
appropriate reality and then systematize it. Jurists also work within a 
Jegal paradigan that might be called, to modify a phrase, the “legal imper- 
ative.” This legal imperative, by the very nature of lav, as will be discussed 
below favors order and stability. But order and stability isthe framework 
from which law begins, and then aspires to achieve certain social and 
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political goals, If, as al-Azmeh seems to argue, Muslin: jurists responded 
toa historical reality and an imperative of absolutism and nothing else, 
then we can hardly make sense of abhi al-bughih as a discourse. 

Ido not wish to overstate my case; as stated above, alAzmeh provides 
4 very useful paradigm by which we can understand conceptions of 
power and authority in premodern Islam. As alAzmeh demonstrates, 
arguments by contemporary scholars about quietism and a mythical 
journey from idealism to realism are ahistorical. Importantly, however, 
they also make very little sense in terms of how law works, and they fail to 
explain the continued existence of abkim al-bughdh. But al-Azmehs thesis 
fails on that account its well. I agree with al-Azmeh that itis surprising to 
find jurists condoning sedition or rebellion, But it is surprising not only 
because of an absolutist imperative, but because the erude advocacy of 
rebellion or sedition is quite contrary to the tendencies of law and the 
role of jurists ~ or what I called the juristie imperative, 

Despite al-Azmeh’s criticisms of Gibb, Lambton, and others, he ule 
timately endorses the argument that Muslim jurists forbade rebellion 
and demanded absolute obedience to those in power, Al-Azneh his- 
toricizes the accepted scholarly view, but he does not disagree with its 
basic conclusions. Aside from the argument about the absolutist impera- 
tive, [have three main criticisms of al-Azmeb's thesis, and of what I have 
called the accepted view in contemporary scholarship. The first criticism 
is terminological, the second is theoretical, and the third is theological. 

First, as discussed above, the accepted view argues that Muslim jurists 
became quietist rather than activist. Nonetheless, the terminology of ac- 
Livisms oF quictism is extremely unhelpful, and only serves to obfuscate 
and obscure the role of jurists and the functions of law, [tix never clear 
‘what is meant by quietism or activism, or in what sense modern commen 
ators are using them, For example, if jurist advocates disobedience to 
the law, is he being activist or lawless? Ifa jurist advocates passive non- 
compliance with what he considers to be an illegal order, is he being 
activist or is he advocating an individualized and subjective notion of 
justice? If a jurist leaves open the possibility of rebeltion by arguing that 
‘one should rebel only if that is the lesser evil, is that a lawless or quietist 
argument? One cannot intelligibly start to answer these questions un- 
til one first defines the legal framework within which a jurist is acting 
Quietism and activism are inherently relative and subjective terms, and 
they acquire a concrete meaning only from within a specific context,” 
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The second criticism flows naturally from the first, The accepted view 
maintains that Muslim jurists had become quietist becanse they had 
accepted the legitimacy of the usurper and forbade rebelling against 
anyone coming to power, regardless of the means by which they ac- 
quired power. But if one argues that power could legitimately be ob- 
tained by usurpation, the necessary implication is that usurpers could be 
legitimate. In other words, ifthe act of usurpation could create political 
legitimacy, then the attempt to achieve this legitimacy is not necessarily 
reprehensible. Or, to put it differently, if those who are in power are 
perceived, in an ideal sense, to have an absolute moral claim to power, 
then those who rebel cannot be perceived to have any legitimacy. But 
if these who are in power are perceived to have a functional claim to 
power, that cannot preempt the moral claim of those who rebel against 
them. If, for example, a jurist claims that a usurper must, of necessity, 
be obeyed, the jurist is conceding a functional or practical legitimacy to 
the usurper, But this means that the usurper's claim to power is rela- 
tive because it arises out of simple necessity. The necessary implication 
is that a challenger to the usurper's power may also have a relative 
claim to legitimacy, In other words, as a matter of logic, if one recog 
nizes the legitimacy of usurpation, one also implicitly recognizes the 
functional legitimacy of rebellion. This point demonstrates the extent to 
which the language of quietism versus activism is unhelpful, Pursuant 
to the logic above, recognizing the legitimacy of a usurper could be an 
activist stance. 

‘Third, besides the existence of a historical and legal imperative, 
there is also a theological imperative. ‘The accepted view fails to uike 
account of the early and late debates on early civil wars and rebellions 
in Islam, As discussed later, some of the most esteemed religious figures 
in Islam rebelled against these who were in power. ‘A'isha bint Abt 
Bakr (d. 58/678), Talha b. “Ubayd Allah (d. 96/656), and al-Zubayr b, 
alé Awwam (d. 36/656) rebelled against “Alt b, Abr Talib (d. 40/661); 
al-Husayn b. “Alr(d. 61 /680) and others rebelled against the Umayyads, 

These rebellions created « theological imperative. Since Sunnt Muslims 
insisted on affirming the moral worth of all the Companions of the 
Prophet, if one maintains that armed rebellion against those in power 
is sinful, perhaps the conclusion that some of the Companions were 
iniquitous would be inescapable. Therefore, if one were to hold that 
all rebellions against unjust rulers are a sin, these theological and legal 
precedents either had to be explained away or distinguished, As we will 
see, the precedents of rebellions led by Gompanions played a powerful 
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and complex role in the discourses on rebellion. Most of the legal 
discourses on these precedents took place in the field of abhden a-bughil. 
Nevertheless, as we will sce, the precedents were discussed not simply to 
defend the moral worth of all the Companions, but to co-opt and employ 
these precedents in a normative and prescriptive fashion. Of course, 
there are also many largely apologetic discussions on the early rebellions 
in theological works and in books written on filer, But in contrast to 
these apologetic theological works, the legitimacy of a usurper or a 
rebel and the normative value of the early eivil wars and rebellions are 
discussed at length in the discourses on afk al-bughdh>® It is in this 
field that we find that the precedents of the Companions were deployed 
in order to generate theological and legal imperatives on rebellion. 
Tam not arguing that, when it comes to understanding how Muslitn ju- 
tists responded to ssues of power and political authority, the only relevant 
discourse is that which is found in abkdm al-bughdh, Rather, abkiim al-bughih 
is simply one part, yet certainly a very crucial part, of the total framework 
that informs our understanding of how Muslim jurists understood and 
dealt with issucs of power and authority. As noted above, alm al-bughih 
has received very limited attention in modern scholarship.»* Some con- 
temporary scholars have discussed oF incorporated aspects of this field 
into their writings without being fully aware that they were dealing with 
4 specific genre of legal discourse.®® Some have dealt with the field as 
a specific discourse, but committed many technical errors or failed to 
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lake account of the progressive development of the juristic discourse.>" 
Works by contemporary Muslim lawyers have tended to explore the im- 
plications of the field as it relates (0 the doctrine of political crimes. 
‘There have been few works on the related topics of terrorism and polit- 
ical dissent in Islamic law. But these works do not get beyond unhelpful 
polemics and are seriously handicapped by san inability to use original 
sources. 

Asdiscussed later, abhiim al-bughah has rather clear implications for con- 
temporary discourses on political dissent and terrorism. In fact, perhaps 
no intelligible discussion can take place on these issues without incorpo 
rating abdiim al-buphih into the analysis. Yet one must be carefal not to 
confine the views and debates of professional Muslin jurists with some 
grand metaphysical reality called Islam, Many contemporary works tend 
to equate the institutionalized views of jurists with the greater reality of 
Islam, Besides being essentialist, these works do not make methodalogi- 
cal sense. The juridical discourses are only a part of the reality of Islam. 
Furthermore, these discourses reflect the institutional, ideological, and 
sociological role of the jurists, and are very much a product of their 
specific historical contexts. 

Muslitns jurists responded to a variety of historical and sociologi- 
cal contexts and demands. In the field of rebellion, Muslim jurists also 
responded to theological demands, e.g, how does one declare rebellion 
to be a crime without suggesting that some of the most esteemed Com- 
panions of the Prophet were criminals? Significantly, however, they also 
worked within an inherited legal culture that imposed its own logic and 
language. Musliny jurists literally invented the field of ahha al-bughih 
by reconstructing and emphasizing certain theological precedents and 
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deemphasizing others.” Muslim jurists invented the field for both the= 
ological and political reasons, Once the corporate identity of the jurists 
developed and a body of precedents and legal discourses were firmly 
established, Muslim jurists labored under what might be termed a legal 
imperative, or the logic of law. By corporate identity, T mean a social 
body unified by a common linguistic practice, a sense of hierarchy, and 
a basic frame of reference; and vested in a shared set of symbolism sig- 
nifying legitimacy. A corporate identity does not mean the sharing of 
exactly the same set of interests, but it does mean the sharing of a com- 
mon sense of conditions for legitimacy, purpose, and destiny. Jurists as 
8 corporate entity come (o speak a common language and employ a 
shared set of symbolism signifying meaning and purpose. Corparate en- 
tities will produce indicators of status and value, and will often produce 
‘jargon or technical language that becomes the symbol of inclusion and 
personal legitimaey. ‘The jargon or technical language and the wa 
deployed and developed is what I have called the linguistic pr 
jurists. This linguistic practice is founded on a language of specialization, 
and it is the perception of specialization that plays an important rote in 
the ability of the legal culture to authenticate and legitimate the acts of 
others.” In order for a researcher to understand what a juristic eulture 
is doing, the researcher needs to analyze carefully the technicalities of 
the jargon and communication of that culture. By carefully serutinizing 
this linguistic practice, we will discover that Muslim jurists generated an 
exceedingly subtle and sophisticated discourse on rebellion, Essentially, 
like all good legal minds, Muslim jurists affirmed a general legal princi- 
ple: those in power must be obeyed. But they went on to riddle the field 
‘with qualifications, exceptions, and provisos so as to render the general 
principles quite complicated,” and to elicit the classic legal response to 
many legal issues ~ “Ie depends.” 
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Before turning to abham al-bughih, L will address the issue of the function 
of law. As discussed above, an analysis of juristic discourses on rebellion 
or insurrection cannot be performed without first making explicit the 
assumptions about law and legal culture that inform the analysis, Fur- 
thermore, this discussion is crucial for establishing our understanding af” 
the legal context in which Muslim jurists constructed their discourses. 
Tn fact, it is not possible (0 evaluate properly the jurstic discourses 
cn rebellion without gaining an appreciation for the legal logic ancl 
paradigms that direct the determinations of jurists. In addition, as al 
luded to earlier, analyzing the issue of juristic quictism and ac 
incomprehensible unless we take account of the specific nature of juristic 
cultures. 


Tn FUNCTION OF LAW AND THE ROLE OF JURISTS 


One of the basic and most essential functions of law is to resolve conflicts 
and maintain order. Perpetuation of order is in the nature of law, The 
very idea of law is about defining privileges, rights, or limits, and resolv 
ing disputes or competing claims to an asserted privilege or limit by the 
imposition of order. Law could have various goals or aspirations, and 
the dynamics of law could reflect a variety of values and processes, It 
could aspire to achieve justice or channel social behavior, of serve cer= 
tain economic classes or interests."* But this does not necessarih 
the idea that law aspires to resolve conflicts and uphold stabi 
order: Of course, there have been innumerable theories dealing with the 
nature and function of law arising from 
mologies. Such theories have relied on a wealth of moral, historical, and 
social insights." For example, Lon Fuller has angued that law is purpo= 
sive human activity because it relies on the collaborative articulation af 
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shared purposes. Law, according to Fuller, has an inner morality which 
relies on what he calls the principles of procedural natural law! John 
nnis, on the other hand, has argued that reasonable laws must serve 
“basic human goods” such as life, health, knowledge, and sociability: 
Unreasonable laws violate basic human goods in either individual or 
social life by contravening what Finnis calls “modes of responsibility." 
Some jurists from the positivist tradition advocated the rather simplis- 
tie notion that the purpose of law is to maximize the public good” 
or that law is the command of the sovereign backed by the threat of 
sanction, Furthermore, several theorists, relying on sociological 
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perspectives, focused on the social dynamics of law; For example, Roscoe 
Pound argued that liw is the product of the conflict and balancing of 
interests in society. The essential task of lav, Pound argued, is social 
engineering in order to achieve particular social results." Several theo- 
tetical approaches, most notably from within the movement of American 
realism, focused on the process by which kw resolves controversies 
and conthiets, and thus tended to understand law as a means to social 
ends.” 

None of the theories mentioned above is necessarily inconsistent with 
the idea that one of the essential functions of law is to resolve conllict 
and impose order. For one, none of the roles mentioned above is reach 
able without the imposition and perpetuation of a system of ordet:? 
Second, as Alan Watson recognizes, this is a minimalist argument: the 
minimum function of law is the resolution of conflict and the main- 
tenance of order. This minimum function could then be utilized 10 
achieve justice or channel behavior or any other alternative. However, 
unlike Watson, I am not arguing that the resolution of conflict and the 
establishment of order is always and invariably the function of law. Law 
could and does have many direct functions that vary in response to 30- 
Gial and institutional dynamics. Furthermore, as argued lates, often the 
role of law is symbolic; in other words it can communicate values and 
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legitimate power structures or social practices? 1 am also not arguing 
that the juridical resolution of conflicts is objective or devoid of social or 
political values. In faet, the simple fact that legal systems can maintain 
the appearance of impartiality and objectivity plays a powerful stabiliz 
ing role in legitimating and authenticating traditional power structures.7+ 
My argument is that the values of order, stability, and conflict resolution 
are strongly ingrained in a legal culture. A legal system does not easily 
endorse a state of anarchy or the potential for instability. In response 
to intense social or political demands, a legal system might legitimate a 
Si ility ar disorder. But even in doing so, the legal 
system affirms its own legitimacy, and the legitimacy ofthe ultimate value 
of legality, order, and stability.”® Uhimately, the tendency ofa juridical 
culture to favor order and stability is consistent with the pursuit of par- 
ticular norms and goals, In estence, it is exactly because law performs 
social and political functions that it needs to affiem the norms of order 
and stability 
Even if, as is the case with Islamic law, the law aspires to fulfill divine 
commands, this merely serves to complicate the analysis, but it does 
not materially alter it, If the law aspires to fulfill a divine command, 
this means that the imperative of temporal order might, at times, be 
challenged because of an imagined or perceived divine order, But, as a 
general matter, divine law does not dictate anarchy. In fact, divine law 
seeks to resolve confliets and maintain order, but it does so pursuant to 
‘a particular frame of reference and hierarchy of commands. Perhaps 
divine law sanctifies the demand for justice, but it does not negate the 
need for order as a necessary condition of legality. Jurists, even if working, 
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under a so-called “religious system of law,” will be concerned with issues 
of order, conflict resolution, and stability. They may demand that this 
order be just, oF that it would comply with the divine command, but they 
can hartily be expected to advocate lawlessness or anarchy: 

Muslim jurists frequently repeat the formula that a ruler succeeds 
the Prophet in guarding the religion and regulating the aflairs of this 
world (hirdsat abdin wa sivdsat al-dunyd)® Din (religion) anc dunyd (term- 
poral worldly affairs) are not necessarily in conflict or inconsistent with 
each other. The imdm is charged with the implementation of the Sharia, 
and the Sharia guards both the temporal and the non-temporal. In this 
context, most Mustim jurists contend that the very purpose and function 
of the Sharia is to fulfill the interests and welfare of the people in worldly 
life and the Hereafter (tahgiy mailih al-‘ibdd fF al-ma'ash wa al-ma'dd), 
‘They usually go on to elaborate that the values that the Sharia aims to 
safeguard are divided into what are regarded as necessities (ganiriynd), 
needs (Adiiyydll, and luxuries (taksiniyydt, also ceferred to as kamdlipyal. 
Al Shari'a laws are airned, or ought to be aimed, at fulfilling these val- 
ues in order of importance ~ first, the necessities, then the needs, and 
then the luxuries, The five core or necessary values of Sharia, aceord- 
ing (0 the jurists, are the preservation and protection of religion, life, 
lineage, property, and intellect (some also add honor). From a norma- 
tive perspective, any system implementing Islamic law is obligated 10 
pursue and serve those values” ‘The question becomes: Do these 
ues take precedence over any other value, including order and stability 
Do these values set the standard for legality se that if they are not be- 
ing fulfilled there is no justification for being concerned with order and 
lity? Not surprisingly, Muslim jurists argue that order and stab 
are primary functional values, without which it would not be possible 
{o fulfill any other value. From a pragmatic and functional perspective, 
order and stability and the avoidance of flan (disorder and turbulent 
and political circumstances) are prerequisites for the pursuit of 
higher moral vahies. Consequently, when Muslim jurists specify the du- 
ties and functions of the indm, they first list the duty of protecting the 
orthodax religion. ‘The second and third duties are concerned with pre 
serving order and resolving conflict. The second duty is to implement 
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the law as to litigants, and to resolve conflicts so that justice may prevail. 
‘The third duty is to keep the peace and guarantee security so that people 
may safely go about their affairs.” This concern with order and stability 
is neither unusual nor excessive. Rather, itis fundamental to the function 
of law and the role of jurists, 

Nevertheless, what if the rule of law is challenged with a rebellion? 
As Watson states, “Violent rebellion is not a stable condition; a situ- 
ation at rest without unlawful violence will be sought; and the force 
that emerges as the strongest, whether the existing government, a new 
government of a different type, or a compromise, will want acquies- 
cence in its legal rules." ‘The tendency of a system of law, and the 
profession of lawyers, will be to gravitate towards a state of stability 
and order again, It is likely that  juristic culture will not relish being, 
forced to break with its routine legalistic activities, and being compelled 
to take # position on controversial political issues, Nevertheless, the jus 
ristic culture will seck ( uphold the principle of legality, which often 
assumes the existence of stability and order.” Yet, as Outo Kirchheimer 
asserts, “The concept of legality....is not supposed to perpetuate the 
right of resistance, but instead make it superfluous.” In most circum 
stances, the issue is not whether the cause of the rebel is defensible or 
just; rather, the issue is that the rebel’s thought process draws him into 
the sphere of illegality.®* When it comes to rebels espousing a cause, 
this sphere is one that often attempts to distinguish between rules of 
Jaw and the rule of law: ‘This (ely poses a serious challenge to 
the very source from which the juristic culture obtains its legitimacy 
and authenticity: The loftiness of legalism and the apparent detachment 
of the legal process often invite even jurists fo confuse and lapse the 
rites of law with the rule of law. Confronting this challenge, in most 
cases, instead of aligning themselves with the so-called just or good 
party, jurists will fall upon the safeguard of order and stability, which 
is presumed to be the foundation of legality" So, for instance, if rebels 
prevail over a certain territory, ar simply overthrow the government but 
ate subsequently defeated, contracts or marriages concluded under the 
rebel regime might very well be recognized. This recognition is neither 
4 compromise of an ideal nor an opportunistic catering to power, It 
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is simply an attempt to resolve conflict and reestablish order, an at- 
tempt that is dictated by the very logic and function of law. Hence, when 
Muslim jurists angue that the adjudications and legal acts of rebels nmust 
be recognized, they are not, as some contemporary scholars assume, 
being opportunistic or exhibiting a realistic, as opposed to a legalistic, 
trend." Rather, perhaps in the interests of legality, they are reestablishing 
order and minimizing disorder.” 

‘The argument thus fur has been about proclivities or tendencies 
jurists have a proclivity towards order and stability, and towards prece~ 
dent and continuity" This tendeney is well captured in the legal maxim 
stare decisis et non quieta movere.”” “This is especially so among jurists who 
are a part ofa corporate reality or a legal system, There is no doubt that 
Muslim jurists were a part ofa corporate reality that was concerned with, 
among other s, order and stability, 
tempt to maintain a certain degree of distance from those in power, they 
still represented the Sharia which, as a corporate legal system, imposed 
its own imperative of order and justice. 

‘The question, however, is what happens to the Islamic legal princi 
‘a human being should not be obeyed if it entails disobeying 
his question is not different from the one dealt with in the nat~ 
ural law or even positive law tradition, From the perspective of natural 
law, one can pose the question in the following way: What happens if 
‘one believes a legal rule to be contrary to natural law? Alternatively, 
from the perspective of positive law, one can pose the question thus: 
What should one do if one believes the law to be immoral? One 
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option is to refuse to obey an immoral rule. One can argue that the 
rile is not law at all (natural law), or that the law is unjust and, there~ 
fore, bad. As we will see, several Muslim jurists insisted on this option, 
and argued that an unjust ruler is illegitimate. In fact, they argued that 
aan unjust ruler is the real rebel, and not those who refuse to yield to 
injustice. 

“The other option is to weigh the evils of compliance and disobedience. 
Under this option, when a rule is immoral, then, as succinctly stated by 
Watson, the obligation to obey the law is reduced to two questions: 
“First, what effect ~ and there need not be any ~ will disobedience have 
upon order? Secondly, if order will be affected by the disobedience, is 
oreler in this particular instance a good thing, or does it have such moral 
or social worth that its preservation outweighs the harm committed by 
the ... immoral act?"™? It makes no sense to describe this position as ei- 
ther opportunistic or quietist, It is quite conceivable that the amount of 
harm that would result from rebelling against an immoral order would, 
itself, be immoral. Alternatively, an order could be so immoral that 
the possibility of compliance cannot be entertained.” Fundamentally, 
the balance of social oF moral evils doctrine leaves open the possibility of 
disobedience or rebellion. In other words, it does not prechide disobe- 
dience or rebellion because order and stability are not the only relevant 
moral considerations. As we will sec, several Muslin jurists adopted this 
ponition as well 


CONCLUSION 


‘To sum up, the dichotomy between quietism or activism is incoherent 
Muslim juridical discourses must not only be considered in light of his- 
torical imperatives alone, Careful attention must be given to the logic of 
Jaw that Muslim jurists, and all jurists who funetion within a legal sys- 
tem, labor under. As stated above, given the fact that order is one of the 
main functions of law, and that the culture of lawyers ereates a proclivity 


ave i realy 
he typ of aang othe cuss. I 


funy, Naor, ra, Watson, wir a pievine although met i the Aust 
hat Af law i morally very were, Hive a emt at ey Hse Kae 
w manga, erong, then 106 rust 
‘dear why fw only addeewes thew re 
tnuargally wrong, Ih woul sce that theve que a gap 
crrum 
Year exannpte, he anajiorty of Muska juris have argue th 
aw illegal comnmsad if mean Milling 8 perm ot persue 
choirs have held that sign iserances is nat permite ft irvotves Ue haling ose 
people! sce Murwartd, ed, Manas, 665, 165, 1gt, 290, 240, ate, 275, 


Modern scholarship and reorienting the approach gt 


towards favoring stability and the reestablishment of order and legality, 
it is not at all surprising that Muslim jurists would demand obedien 
the law or a government. The surprising fact, and the fact that needs to 
be analyzed, is why many jurists permitted rebellion at all, ‘This analysis 
is exactly what will occupy us for the rest of this study: 


CHAPTER 2 


The doctrinal foundations 
of the laws of rebellion 


THE ORIGINS OF THE DISCOURSE 


According to Muslim jurists, other than fighting the unbelievers, there are 
three types of combat (git): (1) fighting apostates (murtaddi; (2) fighting 
brigands (mubirban); and (3) fighting rebels (bughll.’ Apostates may be 
killed unless they repent,” and brigands and highway robbers may be 
killed, crucified, have a hand and foot amputated, or banished; however, 
rebels may not be killed, tortured, or imprisoned. Apostasy and brig- 
inclage are very serious crimes and are punished harshly. Insurrection 
or rebellion is not a crime and is treated leniently: A ddgli (rebel) may 
not be executed, crucified, or tortured. In Islamic discourses, the word 
for brigandage is muhiiaa, which means to contest, to disobey, oF to 
fight.5 By itself, the word is value-neutral; it does not necessarily connote 
something illegal or immoral. The word for rebellion is baghy and, as 
noted earlier, it means to demand or to exceed the limits or to commit 
injustice.* The word is not value-neutral, yet Muslim sources consistently 
state that the term, in law, does not connote censure or blame (laysa bi 
ismi dhamm)2> However, certain jurists insist that baghy is an offense that 
results in the greatest corruption (zamu al-jindydtt mafsadatan) because 
it results in the destruction of fife and property." Furthermore, several jus 
rists assert that the law of rebellion, in particular, is so significant that the 
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sole reason the Companions of the Prophet fought each other is so that 
they would teach Muslims alain al-bughif.? Other jurists, such as Ibn 
“Abidin (d. 1252/ 1835-7), state that the offense of baghy rarely oceurs.” 

‘These seemingly paradoxical positions point to the complex origin 
and context of ahkim al-bughih. The dynamics of these discourses reflect 
a complex matrix of theological and political motivations. The juristic 
discourses utilized and heavily relied on the theological debates about 
the civil wars between the Prophet's Companions, but they also served 
important political and historical functions, The terminology, and many 
of the debates, indicate that Muslim jurists were attempting to make 
history and politics consistent with theology: In doing so, however, they 
were also reconstructing theology according to the categories of law: 
Law was the negotiating instrument between history, theology, and pol= 
itics, Furthermore, these juristic debates became the vehicle by which 
jurists provided commentary on various forms of dissent, One form of 
dissent could be declared an apostasy or brigandage while another could 
be declared a haghy, In each situation, the legal, and perhaps the sym 
bolic, results are very different. These discourses were the vehicle by 
Which the jurists regularly commented on the legitimacy of the rebel- 
lions of, among many others, al-EHusayn b, “Alt (d. 61/680), “Abd Allah 
Ibn al-Zubayr (d. 73/692), and Muhammad thn ‘Abd Allah al-Nafs 
al-Zakiyya (d. 145/762). Furthermore, the jurists discussed responses to 
the Umayyads, Qaramita, Fatimids, and Khawarij, as well as others 
Muslim jurists balanced finctionalist considerations against theological 
and moral imperatives, and constructed highly technical and symbolic 
discourse. 

In order 10 construct their discourse, Muslim jurists co-opted, con- 
structed, and reconstructed doctrinal and historical precedents. This 
process, and it is a process, must be understood through a historical 
continuum. As noted cartier, we will discuss this historical continuum 
by tracing the main p 
theless, before tracing the various points of the debates, itis 
to lay the proper foundation by reviewing the doctrinal precedents that 
were co-opted, and that were brought into the service of the legal argu 
ments. It is also important to review the historical context out of which 
the juristic debates were born. Through this, we will observe the form 
tion ofa sacred history with doctrinal significance. Most importantly, 
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will discuss the process by which the juristic culture creatively negoti- 
ated its context and constructed a historical narrative authenticating its 
normative positions. 


THE DOCTRINAL SOURCES 


"There are two main sources cited for the law of rebellion in Islam: 
AIT, Abr Talib (. 40/661) and the Quran. According to numer 
‘ous sourees, when it comes to Muslims fighting each other, “AIL is the 
example and the teacher ("Ali al-qudiea wa al-mufallin.® The main points 
cited as precedent are that: (1) “Alt refused to attack the rebels, particu- 
larly the Khawarij, before he was attacked first; and (2) he spared the lives 
and property of the prisoners, the wounded, and the fugitive in the Battle 
of the Camel in 36/656." He refused to take any of the women or chil- 
dren captive, and pardoned his enemies. After the Battle of the Camel, 
“Alvordered that no property would be kept as booty, and that whoever 
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recognized their property should retrieve it, In an incident often cited in 
legal sources, “All's soldiers were cooking a meal in a pot they had found, 
when aman from ‘Aisha’s defeated forces recognized the pot as his own, 
When the man demanded his pot back, “Als soldiers asked him to wait 
until they finished cooking the food. However, the man refused to wait, 
spilled the food onto the ground, took his pot, and left.!® Obviously, the 
story is designed to illustrate the uncompromising sanctification of the 
tebel’s property. 

‘The accuracy of these historical accounts is not the point.”® Rather, 
the significant fact is that Muslim jurists co-opted these reports and con- 
structed them into precedents fr their discourse on rebellion. Contfliet- 


ing reports about “Al's conduct were largely ignored or interpreted in 
such a fashion so that they would have a limited effect," oF be 
away? The conduct of ‘Aisha bint Abt Bakr (d. 58/678), “Uthman 
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b. ©AMlan (d. 35/656), or Mu‘awiya b. Abt Sufyan (4, 60/680), for the 
most part, was exeluded or not cited.!" The process of selecting legal 
precedent, bolstering its credibility, and consolidating its authoritative- 
ness was pursued by several means. For instance, Muslim jurists often 
cite a report in which an Umayyad ealiph is made to acknowledge “Al's 
precedent as a historical fact. It is reported that Marwan b, al-Hakam 
(d. 65/685) told Alt b. al-Husayn (Zayn al Abidin) (4. 95/713): “T have 
hever seen one more generous in victory than your father, When we 
were defeated in the day of the Camel [Battle of the Camel], his [Al's] 
caller shouted, do not pursue anyone who is retreating and do not kill 
the wounded." In fact, a hadith attributed co the Prophet was put 
into circulation confirming ‘Al's clemency as God's direet command, 
According to this report, the Prophet asked Ibn Mas‘ad (d. 33/653) 
whether he was aware of God's command as to the bughif. Ibn Mas’ ad 
replied that God and His Prophet know best, The Prophet then declared 
that the wounded, the captive, or the fugitive should not be killed.’ 
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“All purportedly was acting in compliance with this divine com- 
mand.#! 

Importantly, authentication of the discourse was sought from the 
Quran as well. Two specific verses became integral to the discourse. 
Both verses address rebellion only indirectly. The reports about the o¢- 
casions for their revelation were not directly related to issues of rebellion 
either, We will discuss the verse on baghy first. 


THE BAGHY VERSE 


‘The word baght oceurs in the Constitution of Medina (wathigat al- 
Madina); itis used in the sense of transgression ~ the believers are (0 
cooperate against those who transgress or commit injustice (ald man 
baght minkwn).** "The word is used in a non-technical fashion te signify 
that all Muslims will cooperate against any unjust or offending party. 
Nevertheless, despite its apparent significance, this precedent is hardly 
ever cited in Islamic legal sources. Rather, itis the Queanic verse on 
the subject that is cited in nearly every discourse on rebellion. The verse 
states the following: 


If two parties among the believers fight each other, then make peace between 
them, But if one of them transgresses (baghat) against the other, then fight, all 
of you, against the one that transgresses until it complies with the command of 
God. But if it complies, then make peace between the wo parties with justice 
and be fair, for God loves those who are fair and just, The believers are but a 
single beotherhood, So reconcile your two [contending] brothers, and fear God 
so that you will receive His mere.” 


Significantly, the verse uses the word daghat which, in this context, means 
to transgress of treat unfairly.'* This verse became commonly known its 
‘éyat al-baghy o the verse on baghy. We will later address the reports on 
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how the Companions understood and debated this verse.*3 For now, itis 
important to note that the verse addresses a conflict between two scem- 
ingly equal parties. The only thing that seems to distinguish one party 
from the other is the oflense of committing transgression, However, there 
is no elaboration in the verse as to the nature of the transgression. The 
transgression could possibly be the act of resorting to violence or the de- 
cision to refuse reconciliation or to continue fighting despite attempts at 
reconciliation, Importantly, however, the verse does not seem to address 
a situation in which there is a hierarchy of authority. In other words, it 
does not seem to address a situation in which a person revolts against a 
superior or in which ane rebels against an established government. 
“The reported reasons for the revelation of this verse are rather curious. 
‘There are many different reports on why this verse was revealed.” In 
one report, a woman from the Ansar, identified only as Umm Zayd, was 
forbidden by her husband to visit her parents. When the woman insisted 
on visiting her family, the husband imprisoned her. Consequently, her 
family and his family quarreled and continued to fight until the verse was 
revealed.’” Another report states that the Prophet was riding a donkey 
and passed by ‘Abd Allah b. Ubayy b. Salal of al-Khazraj (known as 
the headl of the hypocrites). When the Prophet’s donkey defecated, Ibn 
Ubayy plugged his nose and yelled out: “Take your donkey away; its odor 
has offended us!" Abd Allah b, Rawaha of al-Aws, who was standing 
nearby, was angered and yelled back: “The Prophet's donkey stnells bet- 
terthan youand your father.” The supporters ofeach started arguing, and 
the argument descended into fighting in which fists and shoes were used, 
Some versions of this report add that the Prophet interceded to stop the 
fighting but the parties were not open to reconciliation (fa-karihit dhl) 
and so the verse was revealed." Some reports add that weapons were 
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used in the fighting.®® A variant of this stary involves Muslims and non- 
Muslims. The same facts about the Prophet's donkey and Ibn Ubayy's 
displeasure with the donkey's odor are presented. However, in this 
version, the incident is said to have taken place before the Battle of 
Badr (2/624). Ibn Ubayy was sitting with unbelievers and Jews when 
the Prophet came to invite them to Islam. Ibn Ubayy rudely told the 
Prophet not to disturb their social event, and that the Prophet should 
wait at home where those who wished to listen might seek him, After 
Thn Rawaba retorted by inviting the Prophet to come talk to him and 
declaring that he would be more than happy to listen to the Prophet 
preach, Muslims, Jews, and unbelievers quarreled with each other until 
the Prophet intervened.” In yet another report, the reason for revelation 
issaidto be very different. In this version, two men from the Angar fought, 
Beeause one of the men belonged to a powerful clan, he proclaimed that 
if need be, the dispute would be settled by force, bat the other man in= 
sisted that they should go to the Prophet for mediation, They continued 
to argue until they fought, using their hands and shoes. 

“These reports might represent various trends in early Islam that sought 
to establish the authoritativeness of the Prophet's role. However, none 
of them relates directly 10 the issue of rebellion or insurrection, The 
tenuous relationship between the verses on baghy and the law of rebel- 
Jion, as discussed later, is noted by several, particularly Shi‘, scholars.) 
Even Sunnt jurists frequently point out that the term baghy used in 
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yo Rebellion and violence in Islamic law 
ordinary language is different from the technical meaning given to it in 
laws 

‘The historical, but not necessarily the legal, connection between the 
baghy verse and rebellion was made through the problem of fitna. By 
fina, we mean the civil strife that exploded at the time of the assas- 
sination of ‘Uthman, and the ensuing warfare between SAIL and his 
opponents." There are several reports, not necessarily all Shr, that as- 
sert that this verse was revealed to address the fia between the Compan= 
ions ofthe Prophet. According to these reports, upon the revelation of this 
verse, the Prophet informed one of his esteemed Companions, ‘Ammar 
b, Yasir (d. 37 /657), that he Ammar) would be killed by the unjust group 
(alfinga or al-f’a al-bighiya).” ‘Arma was long-time partisan of "Al, 
and was killed fighting Mufawiya in the Battle of Siffin.® The implica- 
ion of this report was that Mufawiya, being the baghi ~ the unjust or 
aggressor ~ should have been fought, and that ‘AIT should have been 


supported? 
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Contextually, the existence of this report is hardly surprising. The verse 
‘on baghy seems to have played a substantial role in the early polemics in 
the fina between the Companions of the Prophet. The caliphs “Uthman 
and Mufawiya were accused of being bughih by their detractors." 
Furthermore, the Khawarij accused ‘Ali of ignoring the injunctions of 
the verse by accepting the arbitration (ahkim) with Mu‘awiya” In fact, 
itsecms that the accusations of baghy and being a digh? were freely traded 
between the supporters af Ali and his opponents.#° Perhaps the mos 
{cresting aspect of these polemics is the genre of reports in which “Aisha, 
*Abd Allaly b. “Umar, and even Mu‘awiya lament the faet that the verse 
on baghy hadl been neglected and ignored. 

“Abd Allah b. “Uniar (d. 73/693) had remained strictly neutral during 
the political turmoils of his time.®” He is reported to have refused to join 
“Alt or any of the rebellions after ‘ATs death, In the Battle of Harra in 
63/683 between the Medinese and Yazte (¢, 64/683), he is reported 10 
have said, “We are with whoever wins (nafuas mea man ghalab).!") Te does 
appear that Ibn ‘Umar adapted well to living under the Umayyads, and 
that he had even gained their trust. For instance, after defeating ‘Abd 
Allah b, al-Zubayr (d. 74/6g2) in Mecea, the caliph ‘Abd al-Malik b, 
Marwan (4. 86/705) is said to have commanded al-Hajjaj (4. 95/744). 
the Iraqi governor, to lead a convoy of pilgrims to Mecea. Importantly, 
the caliph also instructed al-Eajjaj to defer to Ibn “Umar on all matters 
relating to the rites of pilgrimage. Nevertheless, despite Ibn “Umar's 
Apparent cooperation with the Umayyads, he is quoted as saying, 
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“Nothing has pained me as much as the fact that T have not fought 
‘against the baighiya group (al-frya al-baghiva) as God has commanded me 
todo." However, there is no agreement as to what Ibn “Umar meant by 
this statement. According to one report, Ibn “Umar sincerely regretted 
not fighting on °All’s side against all of “Ali's foes.® It is also reported 
that Ibn “Umar was assassinated with a poisoned spear upon the orders 
of al-Hajjaj. However, in another report, Ibn “Umar was asked which of 
the groups he considered to be baghiya he said that it was Ibn al-~Zubayr 
because Ibn al-Zubayr violated his oath of allegiance to the Umayyads. 
In yet another report, when al-Hajjaj defeated Mecea, Ibn “Umar as 
serted that he did not know the just from the unjust party 
al-mabghi“alayha’, but if he did, no one would surpass him 


whether al-Hajjaj or the rebels of Mecca were right, he would not hes- 
itate to join the fight." In all probability, more than anything else, the 
various versions simply display the allegiances of the transmitters of the 
reports. 

Tincilferemt genre of reports‘ Visha, the Prophet's wife and one of the 
rebels against “Ali, lamented that the whole nation (amma) had negleeted 
or ignored the verse.! Nonetheless, while, arguably, the report refers to 
the fitna at the time of “Aly, it is not at all elear what is intended by the 
statement. Ibn Rushd I (d. 20/1122), for example, struggles with the 
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meaning ofthe report centuries after its circulation" However, his inter- 
pretation, as argued later, reflects a developed pesition indicative of his 
own era. In an even more ambiguous report, after “A'sdeath, Mu'awiya 
chides Sa'd b. Abr Wagga (4. 50/670-1 or 55/674-5)” for failing to 
comply with the verse during the fina. Mutawiya tells Sa‘d, “You were 
not among thase who reconciled between the fighting factions, nor did 
‘you fight the iniquitous party [as the verse commands].”” Sa‘d replies, 
“Yes, [regret not fighting against the iniquitous party!" ‘The question 
becomes: Is Sa‘d apologizing for not fighting “Al, Mufawiya, “Nisha, or 
the Khawarij? It is quite possible that the report intends to blame Sa‘d for 
his silence during the revolt against “Uithman. In other words, Mu‘awiya 
could be criticizing Sa‘d for his failure to defend “Uthman against the 
revolt that ultimately led to“Uthman’s murder Importantly, however, 
Sa'd’s report is discussed by Sunnt jurists in the context of addressing 
the rebellions against “All, and not the rebellion against "Uthman, 

"The historicity, or lack thereof, of these reports is not the point. ‘The 
point is that these reports provide clues as to how a verse that could 
possibly have been revealed to address a domestic dispute or a street 
brawl beeame co-opted and reconstructed to serve as the basis for a jue 
ristic discourse on rebellion. Barly Muslims saw a connection or nexus 
between the verse and the tribulations plaguing the Companions, The 
terminology of the QuPan was, in turn, co-opted and applied to this spe- 
cifie historical setting, A debate raged on as to whether a certain faction 
‘oranother was intended by the term “bdghiva,” or whether reconciliation 
‘or fighting was necessary. Some even argued that “AIT should not have 
fought any of those who rebelled against him, and should have followed 
“Uthman’s example in sitting passively at home and allowing himself to 
he killed. 
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But this debate became the platform on which the discourse on rebel- 
lion was established. As pointed out earlier, some jurists went so far as to 
say that the sole reason God made the Companions fight each other was 
to teach Muslims the law of rebellion. Fundamentally, the discourse on 
the fighting between the Companions of the Prophet was a discourse on 
theology, on rehabilitating the Prophet's legacy, and on establishing the 
basis of the Islamic ered. For Sunnt Muslims in particular, the primary 
\ccrn Was to preserve or salvage the credibility of all the Companions 
despite the quarteling and fighting” This involved an intricate process 
of creative apologetics in which it was argued, among other things, that 
all the Companions were correct to a certain extent, but “AIT was more 
correct than the others. The Companions were all exercising an itihdd 
{independent judgment), and all would be rewarded by God. Hawever, 
“Als position was, ultimately, more justified than those of any of his 
opponents. All of the Companions would, in the end, go to heaven’? 
Alternatively, an argument was constructed that one must not judge who 
from among the Companions was wrong or right, therefore ane must ab= 
stain from judgment and leave the matter to God to sort out at the end. 

Whatever the merits of the apologetics, the historical memory of the 
early warfare between the Companions produced a strong tradition of 
what can be called antisfina (civil strife) literature, Fina was associated 
early on with anarchy and chaos (al-harg)) or corruption (al-ifsid ftal-ard), 
and was condemned in this genre of literature in the strongest terms." 
‘The duty of a Muslim during a fina, according to the tradition, is to abe 
stain or refrain from participating, and to avoid supporting civil turmoil 
or strife.” ‘Therefore, it is argued that the Companions who refused 
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participate and who refused to support either “Alt or his opponents were 
not blameworthy."" It is important to note, however, that this was not 
a unitary discourse, In other words, this was not a discourse of politi- 
cal pacificity alone, for after all, “AI, “Aisha, and their supporters did 
take part in the civil war, and their credibility had to be upheld as wel, 
For the most part, the fina discourse served to restore what T called ear 
lier the “psychic balance” of the Musitn nation by providing a means 
of explaining, justifying, and reconciling the conflicting positions of the 
‘Companions of the Prophet in the early civil wars. 

Nevertheless, there is a tension in the fitur discourse between the fear 
of civil strife and the historical precedent of political activism. Precedents 
for both political pacificity and activism existed in Islamic history. ‘The 
tension, however, was created because of the theological need to uphold 
the credibility of the Companions who adopted diametrically opposed 
positions on the use of force against fellow Muslims. The tension and the 
Attempt to resalve it are well demonstrated in a passage by bn Rushd 1. 
Tn commenting on the report that “Nisha lamented the fact that people 
ignored the verse on bagiy, he states: 


By this statement ‘Aisha meant to ascribe fault to the Companions who refused 
to become irwolved in the wars that took place between them, and who abstained 
and refused to be with one side against the other. “Aisha believed that it was 
their duty to attempt to reconcile between the contending parties, and if they 
were unable t effect a reconciliation, thet they shook! have joined the forces 
‘of the party they belied to be in the right, ax the verse requires them to do, 
[However], it should be noted that those who refused to join either side did 50 
fay to stay On. the side of safety anu certainty because they could not ascertain 
who was right and who was wrong Hence it was incumbent upon therm to 
stain from becoming involved because it is not permitted for a Muslim to 
ather while acting on speculative belief rather than certainty. Likewise, it 
sumbent upon these whe did fight to der 

right, pursuant to their ows: prihéd on the matter, Consequently, each of them is 
praiseworthy for what they have done. The killer and the killed are in Heaven, 
and this is what every Muslim should believe as te the conflict that befell the 
‘Companions. fermphasis added} 


Thn Rushall then goes on to argue that it would be improper to claim that 
every mijtahid is correct, and to believe that all the parties are equally right 
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or equally wrong in onder to avoid taking a position. Rather. one must 
assertively decide who is right or wrong, Sunnis, Ibn Rushd T argues, 
believe that “Alt was right and so he would be rewarded twice in the 
Hereafter, and the rebels were wrong, and so they would be rewarded 
once. Therefore, while "Al was ultimately the just party, his opponents 
are not blameworthy:”* 

According to this argument, all the Companions would end up in 
heaven, Nonetheless, the relevant question is: What happens to Muslims 
who follow their example, years or centuries later? Could rebels in later 
episodes of Islamic history be considered to be in error, but not blame- 
worthy, because they followed the example af “isha or Mufawiya? In 
other words, perhaps the fina literature resolves the theological problem 
of upholding the credibility of all the Companions, bur it does not nec 
essarily resolve the legal issue of how to discourse on or treat rebels after 
the age of the Companions. 

‘The nexus between the theological solution and the legal implications 
is exemplified in an exchange that reportedly took place between Abo 
Masa al-Ashart (d. 42/662~3) andl “Abd Allah b, Mas‘nd (d. 33/653). 
An unidentified man asks al-Ash‘art about the wars taking place between 
the Companions. The man asks, "What if T ake my sword and, seek 
ing the pleasure of Allah, strike with it whomever I wish?” Al-Ash'art 
responds, “You have a right to do so (laku dhdli).” Ibn Mas‘ad, who 
overhears the conversation, cautions al-Ash'art, “Be careful with what 
you say, many will rebel in this ummah, all of them seeking the pleasure of 
‘Allah, and none of ther will ind it." Two trends are represented in this 
report: the theological (one has a right to act on his belief and support 
Whichever Companion one believes to be right), and the legal (an individ= 
uualized subjective standard for the use of force could lead to lawlessness), 
‘There is a theological or moral imperative to act on one’s beliefs, but 
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there is the ever-present risk thar strife and lawlessness would become 
widespread. The report poses the tension benween the two trends, but 
does not resolve it, 

On the one hand, the flan literature emphasized an imperative of 
abstaining from civil discord and fractitious conduct. But as Aba Ja‘ far 
al-Tabart (a, 310/929) is reported to have argued, “If in every discord 
between two factions, one has the duty to eseape and stay close to home 
((usiim al-mandzil), no divine law would be upheld, and no injustice would 
be negated." On the other hand, if one advocates an unmitigated 
duty to uphold what one believes to be right and just, the risk becomes 
widespread lawlessness or chaos. Both trends are well represented in 
the theological tradition. In the Sunnt tradition, most of the debates take 
place in the context of discourses attempting to defend or rehabilitate 
the credibility of the Prophet's Companions. These debates, with their 
various tends and tensions, became the foundation on which the law 
of rebellion was established. ‘The juristic discourses on rebellion moved 
from the realm of theological apologetics to the realm of legalities in 
Which the primary concern was the function of law and the construction 
of order, Before commencing on a description of the juristic debates on 
rebellion, we must first introduce the second Quranic passage that is 
central to this field. 


THE W184 VERSE 
‘The second Quranic yerse relevant to this field is the following: 


‘The punishment of those who wage war (yubdvibin) against God and 
Prophet, and strive to cause corruption on the earth ( yas‘aena ft al ard fasidan) 
is that they be killed or crucified"? or have a hand and foot cut off from apposite 
‘ends or be exiled in the land, That is their disgrace in this world anid they will 
receive a heavy punishment in the Hereafter. Except for those who repent before 
you are able to capuure them. In that ease, know that God is most-forgiving and 
merciful’ 


‘This is often referred to as dpat al-hindba or the finiba verse, Unlike the 
haghy verse, the attendant consequences to the act described are very 
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severe. The possible punishments are execution, crucifixion, severance 
of limbs, or exile. Nonetheless, on the face of t, its not clear what would 
bring these punishments into effect. Theoretically, the language “cause 
corruption on the earth” could be applied to a wide range of activities in- 
cluding anything from writing heretical poetry to raping and pillaging," 
Significantly, the language of the verse lends itself to use in the political 
field, and could easily be applied to rebellion or sedition. If, as Crone 
and Hinds argue, the Umayyad and other caliphs saw themselves as the 
representatives of God and the Prophet (Miulafa* Alli), then arguably 
‘one who fought against them would he fighting against God as well, and 
would deserve the severe punishments dictated in the verse.7" 

Conceptually, however, this verse might apply to those in power as 
well. In other words, the verse does not necessarily have to be read 80 
that itapplies only to those who rebel against an established government, 
Rather, i could also be read to mean that those in power could possibly 
be the corrupters of the earth, As will be scen, Muslim jurists insisted 
that this verse does not apply to rebels, and co-opted this verse to theit 
discourse on highway robbersand brigands. By doing so, they argued that 
the harsh penalties dictated in the verse should not be applied to rebels, 
but should be applied to highway robbers and brigands. As we will see 
later, some jurists argued that even ifthe sulfan and his supporters usurp 
property and terrorize people, then they should be treated as brigands.* 
‘The co-optation of the verse in this fashion, ax will be demonstrated, 
took centuries. 

‘The Qur'an repeatedly condemns those who cause corruption on the 
earth?! and in one verse, itassociates fitua with corruption on the earth.!! 
But the verse quoted above is the only verse in which earthly punish= 
ments are dictated for an offense that relates to corruption on earth, 
‘The cited occasions for the revelation of this verse are ax contradictory 
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and ambiguous as the verse on daghy. Furthermore, it seems that in the 
carly centuries of Islam, Muslim scholars could not agece on who was 
the intended subject of the verse. 

‘The first set of reports are-very general. In these reports, a group of 
seriptuaries (ah! al-kitab) purportedly had an unspecified covenant 
the Prophet, but they broke the covenant and caused corruption on the 
arth, so the verse was revealed. The second set of reports provide that 
the tribe of Hilal b.“Uwaymir®® entered into a reciprocal treaty with the 
Prophet notto attack any group that passed by Hilal heading towards the 
Prophet. However, when a group from Band Kinana passed by secking 
{o join the Prophet, Hilal's tribe attacked, killing the men and stealing 
their property, The verse was then revealed, Importantly, some reports 
add that the Prophet was given a choice in dealing with them: he could 
select any of the penalties spelled out in the verse, including banishing 
them.2* Ina third set of reports, itis argued that the verse was revealed to 
address « group of polytheists who attacked Muslims, caused corruption 
‘on the earth, and then fled to non-Muslimn territory before they could be 
captured. \ fourth set of reports asserts, without further elaboration, 
that the verse was revealed to address the Israclites (Bana Esra?” A 
fifth report asserts that the verse was revealed to address the Hardriyya 
(he early Khawari)7? 

‘The final report, and the one that espoused the most controversy, 
asserts that a group of men from the tribe of "Urayna™ adopted Islam 
and came to Medina in poor health. They complained to the Prophet 
that they were a people of the desert and, therefore, were tunable to 
live in Medina. ‘The Prophet sent with them camels so that they could, 
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pursuant to their bedowin practice, drink the camels’ milk and urine and 
regain their health. The Prophet also sent with them a Nubian shepherd 
hoy known as Yasar!” The men stayed in a place called Liqabsa (about 
six miles from Medina) until they recovered their health, The men then 
apostatized and tortured the shepherd boy by severing his limbs, inserting 
thorns in his eyes, and then crucifying him, They stole the camels and 
fled, After seizing them, the Prophet severed their hands and feet from 
‘opposite ends, blinded and erucified them, and then left them to die in 
the desert** According to some reports after killing them, the Prophet 
also burned their © 

The debates around ‘his particular report focused on whether the 
revelation of the verse meant to abrogate or reprimand the Prophet 
for what he did to the men from ‘Urayna. IC was argued thar because 
mutilation (muthla) was prohibited in Islam, God reprimanded (dtaba) 
the Prophet for blinding the men from “Urayna, and for leaving them 
to die in the desert, Some reports assert that the prohibition against 
‘muthla came alter, and not before, this incident, Therefore, God did not 
teprimand the Prophet but abrogated what the Prophet had done, and 
specified the proper legal penalties when an offender betrays and causes 
corruption in the earth, Some sources argued that neither abrogation 
nor reprimand was applicable because the Prophet blinded the men 
as retaliation for blinding the shepherd boy, and hence no mutilation 
was involved. Sull other reports argue that the Prophet only intended 
to blind them, but before he was able to do so God revealed the verse 
and, therefore the + refrained from any form of retaliation not 
specified in the verse."* Interestingly, some reports resolve te matter 
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in the form of « hadith. According to these reports, when the incident 
with ‘Urayna took place, the Prophet asked the angel Jibril about the 
proper course of action. Jibril then revealed the verse to the Prophet, and 
specified that those who steal should be amputated from opposite ends, 
those who murder should be killed, and those who kill and rape should 
be crucified. The Prophet punished the offenders accordingly, and did 
not blind any of them, 

Barly Muslim commentators also disagreed on who was the intended 
subject of the verse on firdba. Three main positions were advocated, 
‘The verse, it was argued, cither applied to polytheists or apostates who 
waged war on Muslims, or to Muslims who committed highway robbery 
(gaf al-tarig). ‘The latter position was eventually adopted by the vast 
majority of Muslim jurists. Many of the opinions were related to the 
specific occasion of revelation argued by the particular commentator. 
However, the emerging, and eventually dominant, legal opinion was that 
even if the verse was revealed with regard to polytheists ar apostates, it 
‘was intended to apply to Muslims who commit an act of brigandage or 
highway robbery. In other words, even if the revelation of the verse was 
occasioned by the behavior of a certain group of polytheists or apostates, 
asa legal matter, the sanctions specified in the verse are to be applied to 
Muslims andl not to polytheists or apostates.®* In doing so, Muslim jurists 
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argued that the punishments of execution, amputation from opposite 
ends, crucifixion, or banishment, as the verse specifies, are reserved for 
brigands or highway robbers. Concurrently, as we will demonstrate, a 
separate legal category was created for rebels who, according to the 
constructed discourse, were not to receive the same treatment, and were 
to be distinguished from the subjects of the hirdbe verse, 

‘This should be understood within the context of a rather complex 
historical practice. Banditry or brigandage played a social role in early 
Islamic history.” Islamic legal and historical sources are replete with 
references to violenee caused by banditry, Furthermore, it is 
to note that some of the groups that rebelled for ostensibly political or 
religious reasons, such as the Khawarij, expecially the Azariqa, and the 
Quramita, used methods that are difficult to differentiate from common 
acts of banditry. These groups often slaughtered indiscriminately, raped, 
and usurped property. As discussed later, Musliny jurists snempied 
to create legal categories that distinguished between rebels who spread 
terror and destruction and rebels who used less destructive means. 

‘The* Urayna incident and the language of the hiniba verse seem to have 
been more consistent with the actual historical practice in the Umayyad 
and early “Abbasid periods than the carefully structured discourses of 
the jurists would lead us to believe, Iam not claiming that there is a 
causal conneetion between the hindba verse and the historical practice. 
Rather, the language and the penalties of the hiriba verse were co-opted 
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and imitated in historical practice. This, of course, could mean that the 
“Urayna incident was an early Umayyad invention intended to sanction 
the way the Umayyads dealt with their political foes. In fact, as discussed 
below, the infamous Umayyad governor al-Hajjaj reportedly would cite 
the firdba verse in defending his aften ruthless policies against rebels 
‘The juristi¢ discourse frequently intimated that the measures cited in 
the finda verse were rarely used execpt against the most vicious bandits, 
However, as discussed below, amputations from opposite ends and eru- 
cifixions were primarily used against political epponents, and it is very 
likely that the “Urayna incident is not historical, but simply a political 
invention, 

‘The accusation of causing corruption on the earth was used frequently 
between political opponents in Islamic history. Early on, the execution 
by Mu’ awiya of the Companion al-Huje b. “Adr al-Kindr and his sup- 
porters in 51/671, and the slaughter of alsHusayn b, “Al and many 
members of the family of the Prophet in 61/680 during the reign of 
Yazid |, lefi a lasting impression on the collective memory of the jurists, 
Mutawiya is said to have ordered that one of al-Huje’s supporters be 
buried alive, The heads of al-Husayn and his supporters were severed 
and paraded." In the same year, there were summary executions of sev= 
eral Khawarij, and in one ease the same year, a Kharijt was tortured 
with the sanctions identified in the Airiba verse: his feet and hands were 
amputated and then he was crucified.” Eventually, it became common 
practice for the Umayyads and early “Abbasids to execute rebels and 
mutilate their bodies, Frequently, limbs from opposite ends would be 
severed, the corpse would be crucified, and, at times, burned. It was also 
common practice to sever the head and send it to the ruler as.a trophy." 
In some cases, opponents were taken captive and sold into slavery.” 
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‘The point, of course, is not to make an essentialist assessment of carly 
Muslim practices? Nonetheless, it is important to note that these vio~ 
lent practices did, in fact, exist and hence formed part of the cumulative 
heritage that was available to Muslim jurists as they constructed their 
legal discourses. Muslim jurists were well aware of these practices, and 
often selectively referred to them in the context of creating separate le- 
gal categories between rebels and bandits. Importantly, what Muslim 
jurists omitted or dismissed from the historical record is as significant as 
what they included. For example, itis reported that when Ibn Muljim 
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assassinated ‘Al, “Al's dying testament was that Ibn Muljim should not 
be tortured or mutilated, Nonetheless, some historical reports claim that 
Tbn Muljim’s hands and feet were amputated, his eyes were blinded, and 
then he was killed and burned. Similarly, according to some reports, 
al-Burak, the man who made a failed attempt on Mu‘awiya’s life, had 
his hand and foot amputated from opposite ends, and eventually was 
killed and crucified.” Muslim jurists, however, as discussed later, do not 
Cite or rely on these reports, They only mention that ‘AIT ordered tat 
Thn Muljim not be tortured or mutilated, and then discuss whether Ibn 
Muljim should be treated as a rebel. In other words, the Ibn Muljim 
incident becomes channeled into a technical discourse on the necessary 
legal criteria for someone to qualify as a bagi. What Muslim jurists pre- 
sented in their legal discourses, as often happens in legal discourses, is 
a highly sanitized and cleansed version of historical practice in order to 
advocate a particular view of law and order 

Early reports indicate that the distinction between a bandit and a rebel 
was not as clear and precise as it eventually became in the constructed 
discourse of the jurists. In these carly reports, the language and symbol- 
ism of the hirdba verse are used in i context sufficiently ambiguous to be 
possibly applicable to rebels. One report, for example, asserts that the 
sultiin is the avenger af blood for whoever fights religion and causes cor 
ruption on the earth.’ What this means is that the relatives of the victim 
of the crime, who are normally the avengers of blood, do not decide the 
fate of the offender; the ruler becomes the avenger of blood, and he de- 
cides the offender's fate. Notably, the report does not mention highway’ 
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mmbbery: it only talks of those who fight religion and cause corruption, 
an obvious reference to the finda verse. However, Muslim jurists, as will 
be discussed, interpreted this report so that it only applied to highway 
robbers and bandits, but not to rebels. 

Itis quite clear that there was quite a bit of overlap between the firdba 
and baghy verses in the first centuries of Islam. For example, some of the 
early reports argued that “AI fought those who caused corruption on 
the earth or that the opponents of “A were muddribi in the sense in 
which the verse used these expressions. The language, symbolism, and 
boundaries of the two categories were often diluted and mixed, not just 
in historical practice, but in legal discourse as well. For instance, after 
the defeat of Zayd b. “Alt in 122/740, the governor of Iraq, Yasuf b, 
*Umaral-Thaqafi, isreported to have given a speech accusing the Kafans 
of baghy and of fighting God and His Prophet, The symbolism of fighting 
God and His Prophet is derived from the hindba verse.” Furthermore, 
early Muslim jutistic authorities often mixed the symbolism of the two 

‘ategories when they discussed the Khawarij and their terror-oriented 
methods. A number of reports, for instance, state that AN fought the 
Harariyya (later known as the Khawarij) only after they terrorized the 
roadways! As noted above, a set of reports claimed that the Aindha 
verse was revealed to address the early Khawarij (al-aniriyya) 
fact, some late Muslim jurists, in certain contexts, lapsed the categories 
of baghy andl hindba together." But, as will be shown, for the most part, 
the two categories became separate and distinct, and even the Khawari) 
were declared to be rebels, entitled to the treatment given to the bughih, 
and not bandits. 

“The laws of hindba, in their basic form as constructed by the jurists, 
maintained that if highway robber kills, he mu be killed: if he usurps 
property and kills, he isto be killed and eracified:!** if he usterps property 
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alone, he is to have limbs amputated from opposite ends; and if he ter= 
rorizes but does not kill and does not usurp property, he is to be exiled 
or banished. If the highway robber repents before being capnured, he 
is to he pardoned. Importantly, this basic structure is called darth 
haxic proportionality is established between the crime and punishment, 
‘This contrasts with a methodology of takAyirin which discretion is given 
to the ruler to apply whichever punishment the ruler sees fit. Sa, for 
example, even if'a highway robber docs nothing more than terrorize 
caravans, but dees not kill or usurp property; he may still be killed, have 
limbs amputated, or be crucified. In a takhyir scenario, the ruler possesses 
a considerable amount of power and discretion; no proportionality be- 
tween the offense and the punishment needs to exist. For easy reference, 
‘we will call this the tartib versus takhyir debate. 

As argued above, it is rather elear that the Umayyads, in the first 
century of Iskum, applied, or at least used, the dogmatic symbolism 
of the hindbe verse against their political opponents. The use of eru- 
cifixion against political opponents, who were often indistinguishable 
from brigands or bandits, is by no means unique to the Islamic tradi- 
tion. The Romans did not distinguish between bandits or rebels, and 
ied either or both by crucifixion and impaling" Never- 
trying to find an Islamic grounding for their policies, the 
Umayyads must have found the finda verse 0 be quite convenient, 
Furthermore, there is some evidence that suggests that the Umayyads 
and the early “Abbasids advocated the doctrine of taklyir, according 
to which no proportionality needs to exist between an alleged offense 
and the penalty.’ It appears that it was the Kafans and al-Shafi't 
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[d. 204/819-20) who adopted and argued for the tarfib option," This 
is consistent with the position, which we argue later, that the Kafans and 
alShafi‘t played key roles in developing the law of rebellion in Islam, 
In order to establish the law of banditry and distinguish it from the 
law of rebellion, Muslim jurists sought to ground their discourse in the 
authority of reports. These reports gave the distinct impression that not 
only the Rightly Guided Caliphs “Umar and ‘Alt but also the Umayyads 
recognized the law of banditry a a distinet legal field. These reports 
can be seen as cousnter-traditions to Umayyad practice. In one report, 
the Umayyad caliph “Abd al-Malik b. Marwan (c. 65/685 -86/705)"" 
wrote to Anas b, Malik (d. 93/712), a Companion of the Prophet, asking 
him about the hirdba verse, Anas wrote back informing him that when 
the ‘Urayna incident took place, the Prophet asked Jibrit about God's 
judgment in the matter, Jibrit informed the Prophet that whoever ter- 
rorized people and usurped property should have his hand and foot am- 
putated from opposite ends; whoever terrorized people and committed 
murder should be killed; and whoever terrorized people and committed 
rape should be crucified. Another version states that the Prophet asked 
Jibrtt about the punishment of these who committed the erime of hirdba, 
brit gave the same response as above." Note that the tartib posi= 
fculated as God's will, communicated through Jibril.!” 
Another narrative creates a negative nexus between the fhindba verse 
and the Umayyad administration. Al-Hajjaj (d. 95/714), the Umayyad 
governor of Kafa, is reported to have asked Anas b, Malik about the 
hirdba verse, and Anas told him about what the Prophet did to “Urayna. 
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Al-Hajjaj would thereafter proclaim in his sermons: “Anas b. Malik has 
told me that the Prophet amputated the limbs of people and blinded 
them, and you claim that T apply cruel punishments 10 you?” Anas b, 
Malik remarks that he wished that he (Anas) would have died before 
telling al-Hajjaj of the “Urayna incident.” There are conflicting re- 
ports about whether Anas lived a politically active life, and whether he 
supported rebellions against the Umayyads. Reportedly, at one point, 
he was punished and humiliated by al-Hajjaj for his political activi 
At any case, it is doubtful that Anas b. Malik would have been indis- 
ereet cnowgh to tell aHajjaj about the ‘Urayna incident, Rather, the 
likelihood is that, as stated earlies, the “Urayna incident is an Umayyad 
invention, and that this report attributed to 
alerting its audience to the dangers inherent in the “Urayna precedent. 

Inan anti-crucifixion tradition, Malik b. Anas (d. 179/795). the jurist, 
is asked about crucifixion as a punishment, He responds that he his not 
heard of anyone who has applied this penalty except for “Abel al-Malik 
1b. Marwan, who crucified a man named al-Harith. The impression 
‘given in this report is that crucifixion is an almost unheard-of penalty."* 
By implication, crucifixion is identified as unusual and, perhaps, contrary 
to the inherited practice. In another report about yet another Umayya 
caliph, “Umar b. “Abd al Aziz (r: 99/717 101/720), the harsh aspects of 
the hindha verse are deemphasized. “Umar's governor wrote to him stat- 
ing that he had captured a group of robbers. The governor quoted the 
hirdba verse but omitted the part in the verse that referred to banishment 
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nap), therefore implying that the robbers should be killed, crucified, or 
suffer amputation, but not be banished or exiled. “Umar wrote back 
to his governor, chiding him for the omission, and said, “Do not alter 
things [according to your whim]. Have you dedicated yourself to killing 
and crucifying people? ...1f you get my letter, banish the robbers to 
Shaghab,”"'S In.a widely cited report, it is asserted that “Alt pardoned 
bandit who repented and asked for a guarantee of safe conduct before be 
ing captured." Similar reports claim the same for“ Uthman, Mu‘awiya, 
and even abl *Aitisalso reported to have banished bandits from 
Kafa to Basr 

‘The point is not that all of these reports are necessarily apocryphal 
or that there was no authentic Islamic practice in the first century of 
Islam, Authenticity and the formation of the authoritative, however, is 
a creative and constructive process of selection, co-optation, and diree= 
tion, Principles and precedents are selected, covopted, and channeled 
towards certain results. Legal reasoning is both creative and selective, 
at least until it becomes encumbered by the cumulative and progres: 
sive weight of precedent. As the corporate structure of law and jurists 
becomes more formed, and as precedent and Iegal rulings accumulate, 
the creative process becomes more constrained and burdened. Even 
then, the creative legal process does not necessarily slow or come to 
4 full stop. Rather, the legal process finds a more disciplined and lim 
ited method to articulate creativity and development. This usually takes 
place through the art of distinguishing one precedent from another, or 
arguing that a former rule or precedent is inapposite to a contemporary 
cane, 
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CONCLUSION 


As we demonstrated, two verses from the Quran were candidates for 
sclection and co-optation."® The reports surrounding these verses are 
complex and conflicting. Furthermore, they reffect a tension between 
various trends in early Islam. It is logical to assume that the Umayyads 
and early ‘Abbasids would have wanted to co-opt the hirdba verse and use 
it against their political foes, anid some of the evidence does point in this 
direction. As argued earlier, the function of law and the role af jurists tend 
to emphasize the need for order and stability: Furthermore, the terror 
based and indiscriminate methods of some rebellious groups, such as the 
Khawarij, emphasized the need for security and stability. Yet there are 
also certain contravening considerations. The Quran does command 
‘Muslims to enjoin the good and forbid the evil," which could imply a 
duty to resist injustice. Furthermore, some of the most notable figures: 
in Islamic history rebelled against those in power.” The Umayyads 
and “Abbasids came to power through rebellions as well. Significantly, 
Muslim jurists, for a variety of reasons discussed later, had an interest 
in mitigating the cruelty by which rebels were treated, These diverse 
elements and considerations motivated Muslim jurists, when it came to 
dealing with fellow Muslims, to create two categories of discourse, one 
concerned with rebels and the other concerned with bandits. We will now 
address some of the historical circumstances that led to the development 
of these categories of discourse, 
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CHAPTER 3 


The historical context and the creative response 


TIE RARLY GONTEXT AND IN TAYMIYYA'S GLAIMS 


Thn Taymiyya (d. 728/1927-8) accused the fugahd? (jurists) of Kafa' and 
al-Shafi't (d. 204/8i9-20) of inventing abkiim al-bughih, They did so, he 
claimed, because they wished to defend ‘AN; and so they angued that it 
was incumbent upon ‘AI to fight those who rebelled against him; and 
that it was incumbent upon Muslims to support ‘AW against the rebels. 
But they carried this beyond the legacy of "All, and transformed their 
position into a legal principle (gd“idafighiyya). According to this legal prin- 
ple, they declared whomever they wished to be the just ruler (al-“dil), 
and those who opposed him to be the rebels (al-bughdh), Then they ar~ 
gued that it was necessary to support the just ruler by fighting against 
those who rebelled against him. The truth of the matter, Ibn Taymiyya 
argued, is that nothing had been reported from the Prophet about fight 
ing rebels except for one fabricated hadith” None of the books of hadith 
refer to fighting rebels; rather, they only refer to fighting the Khawarij 
and the apostates, These jurists, Ion Taymiyya contended, confiased fitna 
wars with the bughih wars, and equated fighting the Khawarij and the 
hypocrites, which is proper, with highting unjust rulers, which isimproper, 
Etlectively, these jurists opened the door for all types of people to rebel 
while believing that they were seeking the establishment of justice. The 
reality, however, is Ukat these rebels spread corruption and caused more 
damage than good,' Even if people believed that they were enjoining the 
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good and forbidding the evil when they rebelled, they were only doing 
more harm than good.* 

‘We will return to Ibn Taymiyya's arguments later, but for now it is im- 
portant to note that he saw wars between Muslims within a dichotomous 
paradigm: theological wars versus political wars, ‘Theological wars are 
fought against ah! al-alved? or bidd (people of heretical beliefs), such as 
the Khawarij, Political wars are fought against opponents aver political 
power. Political wars are a fina and probibited by God. Theological wars 
fave bughah wars, andl are legal and even recommended.? Ibn Taymiyya’s 
basic point is that Muslims should refrain from getting involved in polit- 
ical wars. 

thn Taymiyya was correct in suspecting that the jurists of Kata and 
al-Shafi'T were responsible for the development of a legal discourse ~ a 
discourse which Ibn Taymiyya considered to be unfortunate. But, as he 
scems to have realized, his argument for # dichotomy between the war 
of fitna, as he defined it, and the war of haghy is as much of an inven- 
tion as is the discourse of his opponents. He argued that afin al-bughih 
was invented when, among other things, the Hanbalt jurist al-Khiraqt 
(cl. 934/945-6) relied on or borrowed from the Shafi‘ jurist al-Muzant 
(d. 264/877-8), and al-Muzant relied on the Hanaff jurist Muhammad 
bb. al-Hasan al-Shaybaut (d. 189/804)" It is entirely reasonable to sts- 
pect that the discourse developed through a process of juristic bor- 
rowing, In fact, law often develops through a process of barrowing or 
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transplanting, but this dors not make the legal discourse artifical or any 
Tess authe: 

What Ibn Teymiy aa seems to concede is that this so-called inver 
spread and became widely accepted and, in fact, had an impact on the 
way people understood and reacted to authority. But, as we will demon- 
strate later, his own position involved a reconstruction of Islamic history 
no less creative or inventive than the process adopted by the jurists he 
criticizes. Furthermore, the discourses of the jurists who developed afkiim 
al-bughah were as motivated by their historical context as Ibn Taymiyya 
was motivated by his own. In a significant passage, Ibn ‘Taymiyya erit- 
icizes those who fail to distinguish between fighting the Khawarij and 
the bughdh, and then he states: 


‘This is why you will find that many from this group fie, those who do not 
recognize the distinction] become involved in the whimsies of the kings and 
governors. They command people to fight on the side fot the kings and gover 
rors] basing themselves on the argument that they [the kings and governors} 
party (ah! al‘ad!) andl that those who fight them are the unjust party 
(al-bugha}. 1n doing s0, they are just like the fanatics who adhere {blindly} 10 
certain jurists, theologians or [Soll] masters, and whimsically claim that they are 
Fight and their opponents are wrong . This is widespread among the scholars 
‘of the unmah, and its laity, rulers and soldiers.” 


In this passage, Ibn ‘Taymiyya criticizes ahkiim alsbughih lrecause it is 
used by some to solicit support for those in power. In other words, the 
angument that it was imperative to support ‘AIT against those who re= 
belled against pow used against the rebels of Ibn Taymiyya’s age. 
But, as stated above, Ibn Taymiyya also blamed afm al-bughih for 
encouraging insurrection and rebellion, Whether Ibn ‘Taymiyya was 
aware of the paradoxical nature of his argument is open to conjec- 
ture, Nonetheless, this paradox points to the highly contextual nature 
of his arguments, and to the fact that his criticisms of the early jurists 
are an anachronism, Furthermore, Ibn Taymiyya ignored the fact that 
ahkim al-bughih is not just concerned with determining who ean be dese 
ignated as a bdyhi, but is much more concerned with how those so desig- 
nated are to be treated. As we noted earfier, rnany Muslin jurists insist 
that the term bayhy, in its legal context, docs not imply blame (laysa 
jon dhann), Furthermore, as noted cartier, those who are designated as 
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ughah cannot be executed, tortured, imprisoned, or have their property 
confiscated. These various factors of clements make Ibn ‘Taymiyya's 
narrative on the purpose and history of alkdm al-bughh problematic, 
and lead us to restate the question: Why was the discourse on rebellion 
initiated? 

Ibn Taymiyya reports that the traditionist Yahya b, Ma‘Tn (d. 295/848) 
complained to Ahmad b. Hanbal (d. 241/855) about the fact that 
al-Shafi‘t cited or relied on the conduct of “All with the bughdh. By doing 
so, Yahya complained, he was making some Companions of the Prophet, 
such as Talha and al-Zubayr, bughdh, which Yaya contended is highly 
improper. Ibn Hanbal is reported to have answered: "Woe unto you! 
What else could he (al-Shafi'} de in this context?” The report uses the 
word bughdh here in its non-technical and non-legal sense: it is using the 
word in its linguistic sense, which means the unjust, The report could 
have two possible distinet interpretations. It could mean that al-Shafi'T 
‘was referring to an already existing discourse by AN on the bughih and 
that, by doing so, al-Shali'T was supporting ‘Aland maligning Talha and 
alZubayr. Alternatively, it could mean thatal-Shafi'l, by citing Al'scon= 
duct, was taking part in a discourse that was novel and troubling. The 

rst interpeetation would blame alShafi'for not exercising appropriate 
tion in failing to censor an already existing discourse initiated by 
The second interpretation would blame abShafi'T for taking part in 
creating 1 discourse that had not previously existed, Both interpretations 
are ahistorical and make litle sense.” Nevertheless, the report points to 
discourses on the bughih. As 
we discussed earlier, the akkdin al-bughih discourse has serious implica 
tions for the debate on the credibility and merit of some of the Prophet's 
Companions. Furthermore, as we discuss later, much of the discourse 
on the bughth revolved around whether individuals after the time of the 
Companions of the Prophet were bughih or not. In this sense, part of 
the discourse was about the legitimacy of the Umayyad or “Abbasid 
dynasties. Nonetheless, this does not explain why the citing of ‘Al's 
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conduct, more than a hundred years afier the fact, would pose a prob- 
Jem or tension worth circulating a report about."* 

Part of the response can be gleaned from some of the Shit discourses 
on “Als conduct, Several Shr‘ sources, in attempting to explain “Als 
benevolent conduct towards his enemies, note that his conduct was better 
for his party than anything under the sun (Mhayrun A shiatihi min mit 
taldéat ‘alayhi al-shams)."* “AW knew, it is argued, that he would have a 
party of followers (licannahu kina ya‘lamu annahw sayakiina lahu shia), ancl 
that an unjust government would prevail"? He also knew that if he did 
not fallow a benevolent policy towards his opponents, then his party 
would suffer untold hardships from their opponents (la-lagivat shi¥atuhu 
min alrnési bali’an “azind). IC°AN had held his opponents captive or 
confiscated thei properties, then people would have done the same to 
his followers, Effectively, it is angued that “Alt set a precedent that was 
followed, wan extent, by Muslims after him, and that the beneficiaries of 
this precedent were ‘Alt's followers. The reports also claim that anyone 
who examines history will see proof of the truth of this assertion, i.e. 
that ‘Alt's followers benefited from his precedent. Mubammad Hasan 
al-Najaft (d, 1266/1850) also notes that ‘Alt wanted to set the precedent 
so that all who came after him would be judged by that standard. Hence, 
ifanyone did not follow “All's example, it would be known that he/she 
‘exceeded the limits and committed injustic 

In all probability, this discourse is not historical, but this is largely in= 
apposite, Most of the statements of the jurists above: seem to be focused 
on the contention that “Ali's conduct prevented Sunnt Muslitns from en 
slaving Sht“ts andl, in fact, it does seem that for the most part Sunnis «lid 
not sell captive rebels into slavery.” More importantly, the Shi"! reports 
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point to the possibility that “AIS conduct was used by Muslim jurists as 
a means of articulating cridcism against the conduct of the Umayyads 
and early “Abbasids. We have already argued that “Att’s conduct wis con- 
structed by the collective memory of Muslims and, particularly, by the 
jurists, Sunnt (especially the Shafi) sources are more one-sided about 
the portrayal of Alfs conduct than are their Shr‘t counterparts, In other 
words, they are more unequivocal about asserting ‘All's benevolent con- 
duct than are Shit sources. To argue that “Al's conduct was constructed 
does not mean that Tam arguing it was invented, Construction is a 
selective process of remembering and emphasizing, not inventing, The 
question then is: What was the point of this construction? It would 
to reason that early Muslim jurists developed the discourse as a cr 
leverage against those in power in the first centuries of Islam. ‘This 
especially so when we consider the role played by 
rebellions of early Islam. 

Asdiscussed later, late Sunnt sources often insist that al-Husayn b, “AM 
did not commit a sin by rebelling against Yazid b. Mu‘awiya.” This, 
however, is hardly surprising considering the infamy that Yazid enjoys in 
Islamic history. However, as we will see later, many late Sunni sources 
express sympathy with “Alid contenders to Umayyad and ‘Abbasid 
caliphs. For example, alkDhahabt (d. 74/1374) asserts that al-Hasan 
(d. 49/669), al-Husayn (d, 64 /680), Zayn al‘ Abidin (dl. 95/713), and his 
son al-Baqir (d. 144/733) were all qualified to be caliphs. A-Dhahabt 
goes on to state that al-Baqir’s son, Ja‘far al-Sadiq (4. 148/765), was 
more worthy of the caliphate than al-Mangor (F. 137/754°159/775): 

Siidiq’s son, Mast al-Kazim (d. 183/799), was more worthy of 
the caliphate than was Haran al-Rashtd (¢. 170/786-193/809).*" This is 
demonstrative of the impact of the legacy of the family of the Prophet and 
descendants (alt l-bayh on the collective conscience of subsequent 
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Muslims. It is also demonstrative of the problematic basis of the legiti- 
macy of the Umayyad and ‘Abbasid caliphates. Importantly, moreover, 
it reflects the impact of the precedents set by some of the early jurists in 
supporting, or at least syrupathizing with, rebellions in early Islam. 


THE EARLY REBELLIONS AND THE JURISTS 


Al-Husayn b. ‘Aly, the Prophet's grandson, was killed in the Battle of 
Karbala’ in 61/680 after rebelling against the Umayyads. While one 
cannot claim that this was a major rebellion, the moral impact of the 
incident far outweighed its political consequences.** Many Sunn jurists 
strongly sympathized with al-Eusayn and lamented his martyrdom. 
However, among the many early rebellions, “Abd Allah b. al-Zubayr's 
rebellion in Mecea was particularly serious, and posed a formidable 
challenge to the Umayyads? Because Ibn al-Zubayr’s rebellion seemed 
to be based on a Qurayshr claim to power, it occupies an ambiguous 
position in the discourses of Muslim jurists. As we will see later, Muslim 
jurists disagree on whether his rebellion was based on tribalism (asabiyya) 
or a legitimate claim to power. However, it is reported that Anas b. 
Malik said that Ibn al-Zubayr had a more legitimate claim to power 
than Marwan or hisson, “Abd al-Malik."® Apparently, Anas accepted Ibn 

; ‘ubayr (o lead prayer 
in Bagra.*® Furthermore, Abo Bakr al-Zubrt (d. 124/741), whose futher 
supported Ibn al-Zabayr, played a crucial role in the development of the 
reports on the treatment due to rebels.”” Al-Zuhrt reconciled himself to 
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the Umayyads but he also transmitted material unfavorable to them." 
Although al-Zuhrt accepted the reality of power in his age, consistent 
with the logic of jurists, he remained sufficiently detached and focused 
on the technicalities of the treatment of rebels that were intentionally 
unhelpful to the Umayyads“? 

In 63/683, Medina rebelled against Yaztd b, Mu‘awiya, which led 
to the infamous Battle of Hara. After the siege of Medina, Muslim b, 
*Uqbah, pursuant to Yazid's orders, raped and pillaged the city for three 
days, Importantly, many religious schokars were killed when they took 
part in the rebellion.»” ‘The Syrian forces then headed to Mecea seeking 
to defeat In al-Zubaye* During the siege, Yazid died and the siege wits 
lifted, but not before Mecca was bombarded with mangonels and the 
Kaba was burned. In 65/684, a movement known as aleTawwabon 
(the repentants) marched out of Kafa secking to avenge the killing of the 
Prophet's grandson, al-Husayn. The Syrians, however, defeated them 
without much difficulty: But in 66/685, Kafa, whielt remained loyal 
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to the ‘Alid cause, rebelled under the leadership of alkMukhar b. Abt 
“Ubayd who proclaimed Muhammad b. al-Hanafiyya (d. 81/700) as 
the awaited Mahdi, and vowed to avenge the killing of al-Husayn.2* 
‘Al-Mukhtar’s rebellion, however, lasted for wo yearsand never extended 
beyond Kala, He was betrayed by the avirdf notables) of Kafa, and 
‘was killed in 67/687 by the forces of his competitor Ibn al-Zubayr. Im- 
portantly, many prominent scholars gave their oath of allegiance to Ibn 
al-Zubayr, and he effeetively controlled Hijaz, Iraq, and Egypt.t® Af 
ter the Umayyad Marwanids were able to re-consolidate their power 
Abd al-Malik recaptured Egypt and Kofa from Ibn al-Zubayr and 
rected al-Hajjaj b. Yasuf to besiege Mecca, Once again, Mecea was 
bombarded with mangonels, and water and food were cut off from the 
73/7920? Several notable individuals, including thn akZubayr 
himself, were killed in the siege. ** 
‘A considerable number of jurists were involved in a rebellion led by 
‘Abd al-Rahmain b. al-Ash‘ath against the Umayyads” Nonetheless, in 


Uhr Hips, egies, ears oF fame, Hed they, barwedt Guern, sitadabemn Moyet ve death. 
[Abo Mikal Nig, 219, Fag-7. 14, #9667, 40-54) sept that al quaranterd the 
Aalety of evsyene euepe thine who were directly invehved i al-Husaye’s murder: of theme he 
‘executed sean, burned wene alpwe, had few snned alive, and sevrved and hung their head, 
‘Abus ace Rom aleWart, Firth, e288. On abMukhutr see Hawting, °NbMubhae” 

Some source inn that ab Nutr ens 9 Frat, ard that he evens commpnral Hove al Husaye 
swurendevedl 1» the Umayyads See tha Kathi, of Mating, sera 52-9, 

Tn abJawel, ah Minacaon, Vatig 6, Moa aAth al Klvwl, noty-pay ale Tahar, Teeth, vr 
4947-70; Uh Atha, a Fh, gpantery were 

ssecutedk see tn ab Ware, Zeb x68 Thie murubsr b probably exagarrated altbough it wae 
at uncommon for the victors party to claminate th entre camp of the defeated. For nee 
abMubhiar and various awrwancnt of the wnpact and meaning of hiv rebellion, wee Rennvi 

Poblvt, 4% Honkgwn, Chosi at 222: Shab, flew 44 ti Main Cuenan, Mylar, 

Malik, thas 


ghd whos Snag cach one we ; 
appetite Syrians come the Syrians Muslin, and probit! 

ofthe property 

Kash, wlfhdine, Yury) 5:ab"Tabart, Hv, vig: Wom a}-Wand, Yok tig, Hon 

Atha f Pat, 867 

thn Ka al Bade, yyy. Hy Kauhir Wek Tha ab-Zudsaye in Hight eter. He repeata 
the uncation “May Gia bo pene with hin” ana eal hi mt ean? rakrs re 
‘hat Ite» Kashie sw praise Hi ab Zutany arcane Bn ab Zsa san ete 
The Kashar was ratber anmyimpatheric 0" AR cane, But ale ace Thy ab Joost 
‘gp, Fy pd Me ab At fal Kl 124-g callei a elile wo apes 
ee also totes that Tb abZiubayr was exucfid with ag fc after he was kill i, 

Ao ab Wace (Yah, 6a) reports dha Hw abZanbyr wa pun. Boo Aaa ali, 

"hy rept tha Btn ab-tsoyt wan croc afer Ie 

MALMUD Shark vesy A Mun Taya, Mi juris were Sand 
Ibtoyr i 95/64, abS art 


‘The historical context and the creative response n 


many ways, Ibn al-Ash‘ath was not an ideal candidate to lead a rebel- 
lion, He had betrayed al-Mukhtas, and for a period of time became 
a partisan of the Umayyads, Nonetheless, he was supported in Basra 
and Kala, especially by the piety-minded al-Qurra', an esteemed class 
of Quranic rociters and students. In 81/701, Tbn al-Ashfath was de- 
feated by al-Hajjaj in the Bartle of Dir al-Jamajim, and considerable 
slaughter ensued.!” Many jurists were killed either in battle or shortly 
afier!” Al-Hajj punished some jurists, such as Anas b, Malik;!® par- 
doned some, such as alSha‘ht:" and executed some, such as Sad b. 
alJubaye® According to one report, al-Hajjaj had Anas brought be- 
fore him, and said: “You foul person, you roam in fila, Once you 
support “Al, then you support Ibn al-Zubayf, and then you support 
al-Ash‘ath, By God, 1 will strike you like a tree is struck dawn.” Al 
though Anas managed to escape, he was eventually apprehended and 
beaten.!" 

Some jurists such as'Talq b. Habib (4. 100/748) and al-Hasan al-Bagtt 
(d. 110/728) are reported to have vehemently opposed getting involved in 
the rebellion. Al-Bastt is reported to have argued that “al-Hajjaj is God's 
punishment; do not [attempt] to repel God's punishment with your own 
hands, but repel it with prayer and supplication.” Similarly, Talq b. 
Habib would say, "Fight the fina with piety"? Al-Basry, who became a 
prominent figure in the fughth discourse, also opposed a Basran rebellion 
under the leadership of Yazid b, al-Muhallab against the Umayyads Ibn. 
albMuhallab was killed in the rebellion, anel a number of the rebels were 
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executed in 102/720." However, it seems that al-Bastt did not oppose 
Ibn al-Muhallab just out of a general aversion to rebellion. Rather, he 
considered hirn ta be indistinguishable from the Umayyad despots. When 
asked if he excused or forgave the corruption of the Umayyads, he is 
reported to have said that he did not, but that he considered both the 
Umayyads and Ibn al-Muballab to be corrupt, and wished thar the earth 
would swallow all of them togethers? 

Zaydl b. ‘Alf, another member of the Prophet's family, rebelled against 
the Umayyads in Kafa in 122/740, but was easily defeated, killed, and 
crucified. His sow Yahya was exceuted after a short-lived rebellion in 
125/742. While these seem to have been relatively minor rebellions with 
out the involvement of many jurists, the moral impact of the killing of 
these descendants of the Prophet was considerable. One notable jurist 
who is reported to have supported Zayd b. ‘Ali's rebellion is Aba Hanifa 
(d1, 150/767), the founder of the Hanaft school of thought. The reports 
on Abo Hantfa’s exact relationship to Zayd's rebellion are contradic- 
ory, All of the reports concur that he sympathized with Zayd's revolt 
bout disagree on the reason that he was not able to join the actual fight= 
ing, According to one report, Zayed asked Abo Hantfa for his ba¥a; Aba 
Hania said that if he did not know that people would betray Zaye and 
allow him to be killed, he (Aba Hanifa) would have joined Zayd, Aba 
Hania, however, supported Zayd with a considerable sum of money. 
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According to another report, Aba Hanifa was unable to join Zayd be> 
‘cause of an illness, and in yet another version, Aba ELanifa was unable to 
join the revolt because he was responsible for many trust. Aba Hanifia 
asked the jurist Ibn Abr Layla (d. 148/765) to take over the responsi- 
bility of the trusts, but Iba Abt Layla refused. Unable to find anyone 
who would take responsibility for the trusts, Abo Hantfa had no choice 
but to not join the battle, but whenever he would recall the death of 
Zaytl, he would cry" Certainly these reports are, for the most part, 
ahistorical but it would not be surprising if Aba Hanafi did, in fact 
sympathize with Zayd's rebellion but refrained from a public end 
ment because he was sure that it would fail. A few years later, Yazid 
b. Hubayra, the avid Qayst supporter of the Marwanids, ordered Abo 
Hanifa to assume a judicial position in Kafa, ‘This would have been a 
valuable symbolic gesture inv favor of the legitimacy of the Umayyads. 
Abo Hanif refused to do so and, as a result, was tortured. According 
to some repons, it was a fellow jurist, the same Ibn Abi Layla referred 
to above, who recommended that Aba Hantfa receive four hundred 
lashes.” 

‘The legitimacy of the Umayyads, by this time, had become very 
problematic as they increasingly relied on brute force to suppress re= 
bellion and maintain their power.®? In 127/744, the Umayyad Marwan 
by. Mubatnmad (al-Himar) overthrew Ibrahtin b. albWalid (126/745 
127/744) and took power, bat was immediately faced with widespread 
rebellions by the Khawarij, among them the rebellions of al-Dabhak b, 
Qays and Aba Hamza al-Kharjt Both rebellions were fairly serious: 
al-Dabhak managed to occupy Mosul, and Abo Hamza occupied 
‘Medina for a period of time before they were defeated and killed. Fur- 
thermore, a serious rebellion, known as the Jat farT rebellion, waskaunched 
from Kiifa by "Abd Allah b, Mufawiya, a descendant of Ja‘ fag, ‘AID. Abt 
‘Talib’s brother. The rebellion was supported by various parties, and it 
spread to Persia before it was crushed in 130/748. ‘Abd Allah escaped, 
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but he was eventually seized and killed by Aba Muslim, the partisan and 
architect of the ‘Abbasid revolution.» 

By the end of the Umayyad period, only the family of the Prophet 
could supply the necessary basis for legitimacy” None of the ‘Alid 
revolts hiadl succeeded in overthrowing the Umayyads, but the “Alids’ 
cause continued to enjoy a high degree of popularity, particularly in 
Kata. However, it was the ‘Abbasids who successfully spread their pro- 
pagarida in Khurasan, and who were able to overthrow the Umayyads.” 
‘The ‘Abbasid revolution was officially started by Abo Muslim in 
the Khurasant capital, Mary, in 130/748. When the Umayyads 
became aware that Abd) Muslim was courting Ibrahim al-Imam, a 
descendant of ‘Als brother ‘Abd Allah, they executed Ibrahim in 
132/749." In the same year, however, the Khurasanis were able t0 
capture Kofi from the Umayyads, and the issue of who should be- 
come the spiritual leader of the ‘Abbasids presented itself: Compated 
to the ‘Alids, the ‘Abbasids’ claim to legitimacy was problematic. The 
“Abbasids were descended from al“Ahbas, the Prophet's uncle, whose 
conversion to Islam was doubtful.” According to some reports, cer 
tain members of the ‘Abbasid movement, such as Abo Salma al- 
Khallal in Kofa, wished to offer the leadership of the ‘Abbasids t0 
the *Alid branch of the family, but these attempts failed." Instead, 
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Thrabim’s brother, Aba al-‘Abbas (known as al-Saflih) was given the 
oath of allegiance in Kafa and declared a caliph by his party. Akhough 
the ‘Abbasid revolution seems to have been quite popular. if Marwan 
had been able to defeat Abn al“Abbas, this too would haye gone down 
in history as yet another failed rebellion. However, the outnumbered 
‘Abbasids defeated the Qayst supporters of Marwan in the Battle of 
Zab (142/750), and this effectively brought an end to the Umayyad 
dynasty: 

Significantly, the ‘Abbasids, like the Umayyads, came to power 
through a usurpation or a revolt Yer, for the most part, their caliphate 
was accepted by the jurists. This point cannot be overemphasized; the 
idea of a revolt as it means to power was neither alien nor abhorrent to 
Muslim jurists, Furthermore, the precedents available to Muslim jurists 
did not necessitate that a rebel be considered a traitor or malevolent 
person. This does not mean that the jurists necessarily counseled or en- 
couraged rebellion, Rather, the precedents of early Islamic history did 
hot, of necessity, create a legal culture in which rebels were unequivor 
cally despised or condemned. The major difference, however, between 
the Umayyad period and the early ‘Abbasid era was that the corporate 
identity of jurists and their culture had become more developed and dis- 
tinet, ‘The “ulamd? were developing a jurisprudential corpus over which 
they could speak authoritatively. This gave them at vested interest in the 
institutions of law and order, but it also permitted them a certain degree 
‘of distance from the institutions of polities and power, Iwill return to this 

int again later: 

Shortly afier coming to power, the ‘Abbasids started a massive 
massacre of the Matwanid family and the crucifixion of some of 
its members. Afier a violent power struggle, Abo Ja‘far al-Manyor 
(s: 197/754-159/775) became the second "Abbasid caliph, only to en- 
counter a serious rebellion by members of the *Alid family.” In 145/763, 
Muhammad b ‘Abd Allah b. al-Hasan, known as al-Nafs al-Zakiyya, 
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“the pure soul,” forhis piety, rebelled in Medina and his brother, Ibrahim, 
rebelled in Basra. ‘The ‘Abbasids were aware of the plotting of the 
rebellion and kept Kafa, the traditional base of ‘Alid support, under 
careful watch, Ultimately, the rebellions, through the use of Syrian and 
Khurasant troops, were crushed and al-Nafs al-Zakiyya and his brother 
were killed," Nonetheless, the rebellions are notable because of their 
popularity, particularly among the jurists.” Some jurists seemed to have 
joined the fighting, but many, such as Abo Hanifa, “Abd Allah b, Abr 
Sabra, and Malik b. Anas, lent only financial or moral support. 

‘Malik b. Anas, the famous founder of the Malikt school, was asked 
about the legality of giving the bay'a to al-Nafs al-Zakiyya. He responded 
that it was legal because the bay'a given to the caliph al-Mansor was 
obtained under duress and therefore was invalid, Effectively, Malik sug- 
gested that it was legal to join the rebellion. Interestingly, however, Malik 
seems to have stayed home and did not take part in the actual fighting,” 
Moreover, itis reported that after the rebellion, Malik isolated himself 
and allegedly refused to attend any public gatherings until he died? 
Nevertheless, alMansir’s cousin, who was Medina’s governor, had 
Malik beaten and flogged for his views on duress and, possibly, for sup 
porting the rebellion.” 

The fate of another jurist, Aba Hantfa, was the subject of various 
reports, with most of the disagreement focusing on whether he was 
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poisoned or tortured to death, Reportedly, Aba Hantfa was very: vo- 
cal in support of Ibrahim’s rebellion and continued to speak favorably 
of Ibrahim even after the rebellion ended, and so alMangar had Aba 
Hanitfa poisoned. Other reports provide that alkMansir never forgave 
Abo Hantfa for his position on the rebellions, As proof of his loyalty, 
al-Mangir ordered Abo Hania to accept a judicial position, but when 
he refused, al-Mansor had him imprisoned and tortured to death.?? 
Some reports even claim that al-Mansir had Abo Hanifa crucified, and 
had a dog buried with him.2 

In what is definitely an apocryphal tradition, the caliph al-Mansor 
requested the presence of Aba Hanifa. When Abo Hanifa arrived, he 
found Ibn Abt Layla, the judge of Kofa, and bo Shubruma, the judge of 
Baghdad, present with the caliph, AlMansir asked Abo Hantfa about 
the liability of the rebellious Khawarij for the life and property they 
destroyed, Aba Hantfa responded by saying, “Ask the two judges first.” 
One of the judges said they were liable, andl the other said they were not, 
Aba Hantia said they are both wrong; rather, the Khawarij are liable 
only for what they destroyed before they commenced their rebellion, 
But they are not liable for what they destroyed in the course of their re- 
hellion. Reportedly, at that point, al-Manyor had to acknowledge AbO 
Elantfa’s juristic proficiency and superior knowledge.” While it is quite 
plausible that Abo Hantfa played a role in the development of the law 
of rebellion, this report is too staged to warrant any credibility, Furth 
more, the position reportedly articulated by Abo Hantfa, ax di 
later, is too precise and developed to be historical. Nonetheless, it is a 
ood representation of the developing interest in the law of rebellion and 
its authentication. Despite Aba Hanifa’s personal history, and perhaps 
thecause of his personal history.” reports were circulated claiming that 
he advised people to refrain from getting involved in alsfitea.?” Yet other 
reports have Aba Hanifa saying that if he had lived at the time of “AIL, 
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he would have fought on All's side?” These reports ean only be seen as 
manifestations of the rising interest in the debate on the status of rebels 
and the law of rebellion. 

‘A report that perhaps better reflects the status of the develop- 
ing discourse on the law of rebellion occurs in the context of the 
polemics between al-Manstrand al-Nafsal-Zakiyya, AbMansfrwrote to 
al-Nafs al-Zakiyya citing the hirdba verse, and threatened to have al-Nafs 
al-Zakiyya killed, crucified, or to amputate his limbs in accordance with 
the specifications of the verse. However, again pursuant to the verse, 
al-Mansor promised to pardon al-Nafs al-Zakiyya, his family, and fol- 
lowers if he would quit the rebellion before being captured. AlManstr 
also promised to grant him money and property and to release all the 
Alids in prison. A-Nafk al-Zakiyya responded by saying that the ‘Alids 
had @ greater right to rule than the “Abbasids, and promised to forgive 
al-Mansor and pardon him for the erimes he had committed, except 
foor the judi of God or any right that belonged to a Muslim or dhimmi, 
ALNafi alZakiyya also noted that al-Manyar’s promises were worth- 
less since he had betrayed his own followers, such as Abo Muslim and 
al-Mansor’s uncle.®® Ultimately, al-Mangr was unable to enforce his 
threat because al-Nafs al-Zakiyya died in battle, but there are reports 
that his corpse and the corpses of his followers were crucified.” Signi- 
ye point when Ibrahim, al-Nafs alZakiyya’s brother, had 
the upper hand in bate over al-Mangox, then Ibrahim, consistent with 
‘Als conduct, ordered his troops not to pursue the fugitive," Notably, 
however, al-Mansir considered al-Nafs al-Zakiyya a muhdnib deserving of 
the treatment specified in the Queainic verse. Evidently, both the finda 
verse and the conduct of “All were being employed and manipulated in 
the polemics of the political arena, As noted earlier, these precedents 
became central in the development of ahha al-bughdh, 

The tension raised by the above-mentioned rebellions, and by the 
problem of how to perceive or deal with rebels, is well illustrated in a 
feport about Muhammad b. ‘Imran al-Talbs, the judge of Medina 
the time of akMangor: Ibn “Imran failed to join the rebellion of al-Naf 
al-Zakiyya. When the rebellion was defeated, al-Mansar ordered his 
agents in Medina to arrest anyone suspected of supporting the rebellion 
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(amara bi ashabihi yultagatina fi kulli wajhin). Nonetheless, the arrest of po- 
litical opponents was hardly a scientific process, so there was a sense 
of general fear and insecurity. Ibn “Imran, the judge, overcome by 
terror, would pray: “May others be arrested and not me (Alumna 
hawilaynd toa la ‘alaynd).”"* ‘The jurist “Abd Allah b, “Abd al Anz 
alUmart, who joined the rebellion with his sons, would comment, 
“Have you seen anyone more ignorant than this judge? He prays for 
hari to befall Muslims!" ‘There was no suggestion of rancor or hate 
on the part of Ibn “Imran against the rebels, only fear for his personal 
security. On the other hand, those being harmed were perceived as fel- 
low Muslims, and an unmitigated desire to distance oneself from them. 
Was seen as a sign of ignorance and lack of piety. It was exactly these 
dynamics that played themselves out in the articulation of the discourse 
on rebellion. 

Afier ab Mang0r, tribal and Khawarij rebellions continued to plague 
the reign of his suceessor alMahlt (r.158/775-109/785). ArMahdt fol- 
lowed a policy of reconciliation with the ‘Alids, releasing them from 
prison and offering them financial grants" His reign was relatively 
peaceful with minimal ‘Alid opposition."* In 167/783, he initiated an 
inquisition directed mostly, but not exclusively, at those who advocated 
Manichaean doctrines (the ganddiga)."® Nonetheless, several “Alid sym- 
pathizers were accused of heresy and killed." Interestingly, al-Mahdr 
dealt with some rebels in a fashion reminiscent of the verse on lirba.”” 
and although upon coming to power he granted a general amnesty to all 
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political prisoners, be © 
corruption on the earth.” 

Tewas not until the reign of ab Had (¢: 169/785~170/786) that there 
was another serious ‘Alid rebellion. Al-Hadt had followed a hardline 
policy towards the “Alids, cutting off their allowances and keeping them 
under close surveillance. According to some sources, this policy was 
the reason the ‘Alid al-Husayn b. SAI, Sahib al-Fakhkh, rebelled in 
Medina in 169/786." But his rebellion was short-lived and he was 
trapped and killed on his way to Mecca.” Sunnt sources report that 
the caliph, al-Hadt, did not approve of the killing of this “Alid ~ if rue, 
probably because he realized that this would generate more propaganda 
against the “Abbasids.” Nonetheless, the relative paucity of the support 
for his rebellion is an indication that the ‘Abbasids had succeeded in 
consolidating their power base, and in integrating many jurists within 
the institutions of government.” Many prominent jurists such as Layth 
b. Sa'd (dl 195/791), Shartk al-Nakha't (d, 187/803), al-Qads Abo Yasut 
(dl. 1Bg/799), and Muhammad b. al-Hasan al-Shaybant (d. 189/804) 
accepted judicial positions while others enjoyed the patronage of the 
caliph." This was especially true during the reign of the filth ‘Abbasid 
ealiph, Haran al-Rashid (r. 170/786-193/809) 

Haron al-Rashid came to power through a coup dat arranged by 
his supporters from the Barmakid Gunily: His supporters were even sus- 
pected of having poisoned the previous caliph. There were several serious 
rebellions during his ecign, such as the Kharijl rebellion in Hijaz by Waltd 
b, Tarif (in 178/794) and the tribal rebellion in Samarqand by Rafi’ b 
Layth (in 189/804), Nevertheless, his reign enjoyed considerable stabil= 
ity, and it was the last period in which central Muslim territory from 
North Africa to the Sind in the east was united under the control of a 
caliph. Haran al-Rashid, however, remained apprehensive about ‘Mid 
contenders, and although many jurists served in his administration, his 

ship with some of the most prominent jurists remained prob- 
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bb. al-Hasan (later known as al-Daylamt) who escaped to the mountains 
of Daylam near the Caspian Sea when ‘Aliwas killed, Al-Daylam seems 
to have been quite popular and many people in Mecca, Medina, Iraq, 
Yemen, and Egypt gave him their allegiance. Several jurists, even before 
Haran al-Rashid came to power, had either sympathized with or pledged 
their allegiance to al-Daylamt, Among these jurists was the founder of 
the Shafi'Tschool, Muhammad b. Idris al-Shafi't(d. 204/819-20)." Evi 
dently, al-Daylamt’s popularity distressed Haran al-Rashid considera 
so he persuaded al-Daylamt to leave his hideout in the mountains b 
suing him a guarantee of safe conduct, Al-Daylant arrived in Baghdad 
and is said to have been allowed to visit Medina and pay off al-Husayn 
b. “Al's debus” 

Before long, Haron al-Rashid started conspiring to have al-Daylamt 
Killed, He accused al-Daylamt of treason and of continuing to agitate 
against him in Baghdad and Medina.” Therefore, al-Rashid argued 
that al-Daylamr’s guarantee of safe conduct was invalid, and that he 
falRashid) was not obliged to honor it, Importantly, Haran al-Rashid 
sought the support of the prominent jurists of his time for this rather 
unusual position. He reportedly asked several jurists about whether it 
‘was legal to violate the guarantee of safe conduct. Some jurists insisted 
that it was not legal, while others obliged the caliph, and still others 
refused to respond. Among the jurists asked was al-Shaybant, the fa- 
mous student of Abo Hanffa, Al-Shaybant insisted that the guarantee 
of safe conduct was legally binding, and could not be revoked, Haran 
al-Rashid, however, continueel to argue with al-Shaybans, but to no avail, 
Indebating al-Rashid, at one point, al-Shaybant reportedly commented, 
"What if [the man] was a mufuinb and he repented, wouldn't he be sale 
then?" 

It is difficult to understand the exact sense in which the word muddib is 
used in this context. However, at a minimum, al-Shaybant distinguished 
between al-Daylanit and a fighter or, perhaps, a bandit. Al-Shaybant 
could be arguing that al-Daylamt, at one time, was a muddrib who had 
now repented and s@ could not be molested, or alternatively he could be 
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anguing that al-Daylamf fell in a legal category separate and apart from 
that of a muhirib," Furthermore, al-Shaybant could also be arguing that 
even under the worst of circumstances, if al-Daylamt was a muhanb, his 
repentance would still be accepted and the promises given to him would 
be honored. In any event, Harn al-Rashid was not convinced, and he 
solicited the views of the chief judge of Ragga, Aba al-Bakhtart Wahb 
bh. Wahb (d. 200/85).!" Obliging the caliph, Aba al-Bakhtart immedi- 
ately declared the guarantee of safe conduct invalid. Haran al-Rashid 
proclaimed, “You are the chief judge, and so you are more knowledge- 
‘able [than al-Shaybani].”" The paper on which the guarantee was written 
was torn up and it is reported that Aba al-Bakbtart spat on it. Al-Daylamt 
was then seized and killed in 176/793.!° 

As might be expected, Abd al-Bakhtarl was generously rewarded for 
his loyalty, and in 192/07 he was made the governor and the judge 
of Medina, All the judges who declared the safe conduct valid were 
reportedly dismissed, and al-Shaybant was banned from issuing legal 
opinions for a period of time." But al-Shaybant managed to regain the 
cealiph’s favor, and was appointed to the position of a judge in Raga in 
180/796.!° He was dismissed in 187/Bog, reportedly because of linger 
ing distrust as a result of the Daylamt allair. However, in 189/804, he 
was ordered by Hartn al-Rashid to accompany him on an expedition 
to suppress a rebellion in Samarqand by Rafi b, Layth, a grandson of 
the last Umayyad governor of the province. Ironically, al-Shaybant died 
‘on the way in Rayy!"” 

Even if al-Shaybant regained the caliph’s favor, it does not necessarily 
mean that he became i representative of the interests of the state. Itonly 
meant that he now had a vested interest, but nota singular interest, in the 
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institutions of the state, In all likelihood, al- Shaybant was not an ‘Atid 
sympathizer, and the reason for his position on the Daylamt affair had 
little to do with al-Daylamt himself. Al-Shaybant was a representative of 
the emerging conception of law and order, but even more, he was a rep- 
resentative of a developing legal culture with its own logic and corporate 
interests. However, this legal culture was neither cohesive nor uniform." 
Some of its prominent members were, in fact, “Alld sympathizers, or at 
One of 
i 
As mentioned above, al-Shafi't reportedly gave his allegiance to 
al-Daylamt, and in faet, abShafi'T was suspected of tashayntor of be- 
ing a secret ShE sympathizer" For a jurist as influential as was 
al-Shafi'T, he managed to keep a considerable distance from public office, 
Nonetheless, probably as a test of his loyalty, Haran al-Rashid ordered 
al-Shafift to take office in Najein, Yernen." Before Jong, in 187/803 
or 189/804, he was arrested with nine “Alids and brought in chains 
hefore al-Rashid in Raqqa while, reportedly, al-Shaybant was present. 
Despite their vehement denials that they were plotting against al-Rashid 
and, in the case of one of the accused, denials that they were even loyal 
to the “Alids, al-Rashid ordered the execution of the nine. Reportedly, 
al-Shaybant stood silent, and neither condoned nor opposed the exe- 
cutions. However, al-Shaybint did intervene to stop the execution of a 
fellow jurist, and al-Shafi't’s life was spared. Interestingly, al-Shafi't de- 
fended himself by arguing that he was just # jurist, and had nothing to 
do with the ‘Alids. ‘The import of al-Shafi'l’s defense seems to have been 
that as a jurist he is unlikely to be involved in such political intrigues." 
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Nevertheless, al-Shafi' is reported to have said that the reason he was 
arrested was because he criticized the governor of Yemen, who was & 
tyrant, and opposed the tyrant’s injustices." In any case, alter the inci- 
dent, al-Shafit moved to Egypt, away from the center of politics in Iraq, 
and remained there until he died. 

"The ealiph al-Rashid remained worried about ‘Alid sympathies and 
imprisoned or assassinated several members of the ‘Alid family.’ 
Most notably, he arrested Mast b. Ja‘far akKazim, the seventh Sht'T 
indm, in Medina, imprisoned him in Iraq, and eventually had him 
killed in 183/99" Al-Kagim was highly respected in his time and 
even later, Sunnf, sources mention him with considerable admiration 
and reverence," Nevertheless, alsRashid’s policy continued until hi 
death." The events that ensued from the time of his death and leading up 
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to the designation of “Arb, Masi al-Rida (d. 203/818), the eighth Sht‘t 
imdm, as heir apparent by the caliph al-Ma’man (F: 198/813 218/833), 
proved to be very significant for the development of the discourse on 
rebellion, 

One ofal-Rashtd'ssons, al-Amin (r:193/809-198/813), became caliph 
immediately after his father’s death. Before long, al-Ma'man, the gov- 
emor of Khurasin and al-Amin’s brother, rebelled. The resulting civil 
war was extremely violent, and led to the siege of Baghdad in 196/812. 
Al-Amm armed the commoners of the city, often referred to as the 
“aypdnin (vagabonds), and strect-to-street fighting ensued; Baghdad was 
also blockaded and bombarded with mangonels. Even aficr al-Aniin 
was killed, fighting continued, and al-Ma'man was not able to en 
During the chaos of these years, one 
of the most significant “Alid rebellions broke out in Kofa in 199/815. 
‘The bloody civil war resulted in a general state of insecurity. and 
chaos.!"® According to some sourees, a rumor spread that al-Fad! b, Sahl, 
al-Ma'min's close advisor and mnilitary leader who was later killed by 
the caliph in 202/817," had imprisoned al-Marman, and w 
in actual control. This encouraged some members of the ‘Alid family to 
make another bid for power." The rebellion was declared in the name 
of the pious "Alid Muhammad b. Ibrahim, known as Ibn Tabataba, but 

Jeader was Aba al-Saraya. ‘The rebellion spread from Kata 
. Meeca, Medina, and Yemen, and reportedly, even the people 
ia were willing to give their allegiance to Ibn Tabataba."* Aba 
‘4 was a former soldier who seemed to be in the habit of turning 
to banditry when he was not properly paid a salary." It is not clear 
whether he or Ibn Tabataba initiated the rebellion, yet in any case, Ibn 
‘Tabataba died shortly after the rebellion started, The reason for Ibn 
‘abaqaba’s death is the subject of significant disagreement, When Aba 
araya defeated the “Abbasid partisan Zuhayr b. al-Musayyab, he 
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reportedly slaughtered most of his soldiers, and captured weaponry, live- 
stock, and much money. The amount of loot taken was considerable, and 
according to Sunnt sources, Ibn Tabafaba did not give Abo al-Saraya a 
fair share. Upset by the incident, and realizing that Tbn Tabataba was 
in effective control, Aba al-Saraya had Iba Tabataba poisoned, and re- 
placed him with someone whom Sunnt sources deseribe asa rebellious or 
insolent kid (ghildm amrad), Muhammad b. Muhammad b. Zayd.""8 Abo 
al-Faraj allsfahant (4. 456/966) reports a very different version which 
reflects the influence of ahkim al-bughih. According to this version, Aba 
al-Saraya looted the camp of his enemy and divided the spoils of war, 
Ton Tabataba was already very ill, and when Abd alSariya came to 
him after the battle, he found Ibn Tabataba very upset. Ibn Tabagaba 
condemned Aba al-Saraya’s behavior and said, “You had no right to 
fight them without warning them first, and you had no right to take 
anything from [the enery] other than their weaponry.” Abo al-Saraya 
admitted his error, blamed the fervor of war, and promised never to 
peat this conduct again.!* It is quite possible that Hbn Pabataba was, in 
fact, unhappy with Abo al-Saraya’s conduct, but the language reported 
in this version is too tailored after the technical style of abhim al-bughth 
to be historical. Significantly, however, the symbolism of “A's conduct, 
‘as cast and presented by abkim al-bughdh, had sufficiently permeated the 
political polemics. 

Interestingly, Sunnt sources insist that the “Alid rebels dealt with the 
areas they conquered in a shameful fashion, and that this cost them 
the support of the people and contributed to their defeat, According to 
these reports, the “Alid Ibrabnn b, Masa became known as al-Jazzar (the 
butcher) because of the number of people that he killed in Yemen, He is 
also reported to have usurped muc pd to have taken women 
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Basra. When the ‘Abbasids defeated Aba al-Saraya in Kafa and Basra, 
and the ‘Alids realized that they had lost popular support in Mecca 
and Medina, they approached Muhammad b. Ja‘far, who was highly 
respected and who had refrained from engaging in any of the abuses 
committed, and asked him to become their leader. Afier considerable 
pressure, he accepted and received the bay“a from the people of Mecca, 
Reportedly, he was nothing more than a figurehead, and the abusesin the 
areas under °Alid control continued, which caused further deterioration 
in their popular support. Ina few months, the “Alids were defeated 
by akMa’man's forees, and Mubammad b. Ja‘far was brought before 
a large audience in Mecea. He admitted that he was overcome by the 
temptations of fina, abdicated his claim to the caliphate, and confessed 
the error of his ways." He was allowed to die in peace; most of the 
rebels were killed in battle; and Abo alSaraya was killed, mutilated, and 
then enucified."* 

These events must have left a powerful and lasting impact on 
al-Ma'man, His reign had been engulfed in a serious civil war and a 
widespread ‘Alid rebellion. Furthermore, the corporate culture of jurists 
had developed to the point of posing a serious threat to the caliph’s au- 
thority as a law maker and executor. The juristic culture had developed 
4 corpus of jurisprudence consisting of principles, opinions, and prece- 
dent that required a considerable degree of training and competence 
to master. It appears that al-Ma'man had fancied himself a fagih (jurist) 
or an intellectual of sorts, and would make himself available to debate 
jurists on Tuesdays. In this context, when asked why he chose to stay in 
power, he is reported to have answered that he learned that whenever he 
neglected this role (the role of a caliph), chaos and civil discord spread 
(thumma nazartu fo-raaytn anni mati tathallaytu ‘an al-Mustimin....ghalaba 
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al-harj wa al-fina). He also claimed that he had no desire to rule but 
simply filled the void until someone else was found upon whom Mus- 
Jims could agree. If they did, he would promptly abdicate his position. 
Even ifthe report was highly exaggerated, it betrays a sense of insecurity 
and tentativeness about his reign and its legitimacy. But it also conveys 
a sense of detachment and objective distance that is more fitting for the 
culture of jurists, not caliphs." 

In 201/817, in onder to remedy this sense of insecurity, alMavman 
took a very daring step; he named the eighth ShIT andm, Alb. Masi 
al-Rida (d. 203/818), who was a highly honored scholar in his time, as 
his heir apparent. He also married his daughter to alkRida; ordered 
soldiers and state officials to wear green, the color of the ‘ Alids, ax op- 
posed to black, the color of the Abbasids; and minted coins in al-Rida’s 
name.” ‘This was designed to bolster his position vis-a-oty the religious 
scholars, and strengthen his political legitimacy as well.'"* However, this 
development alarmed the “Abbasid family which reacted by leading 
a rebellion in Baghdad, and naming Ibrahim b. al-Mahdt as the new 
caliph." In 205/818, aFRida died under mysterious circumstances, 
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and akMa?man started his yearlong march to conquer Baghdad and 
‘oust the rebel caliph, In 204/819, al-Ma’man and his soldiers took off 
their green clothing and dressed in black again"? 

The series of events that followed led to the mifna (inqui 
al-Ma’man’s confrontation with a considerable number of jurist 
and the transmitters of the Prophet's Suana, In 210/825, al-Ma'man had 
Ibrahim b, Muhammad, known as Ibn “Aisha, killed and crucified for 
a suspected plot to overthrow the caliph, Ibn ‘Aisha was the great= 
grandson of the man in whose name the “Abbasid revolution started, 


‘This was the first “ Abbasid to be crucified," and it further emphasized 
al-Marman’s intellectual, and political, distance from the “Abbasid elite, 
A year later, al-Ma’man publicly disavowed the caliph Muawiya, and 
proclaimed ‘Al's superiority to Mu‘awiya."® A lite aver a year kites, in 
212/807 


did, in fac, have clase associations with prominent Mu‘tazil scholars.” 
Hoth al-Ma’man’s teacher, Abt al-Hudhayl al Allat (d, 228/842), and 
his chief judge and close advisor, Ahmad b. Abt Durad (d. 240/854), 
were Mu‘tazill scholars." However, many of akMat'man’s views did not 
necessarily earrespond to the Mu‘ tavill creed. Rather, his views seem 10 
have been syncretistic and to fall somewhere between Shi'tand Mu't 
ideas. Reportedly, albMa'man had even declared himself a Murj?t on 
‘oceasion,” 

The doctrine of the createdness of the Que’an maintained that the 
Quran was neither eternal nor coexistent with God, Rather, it was 
created by God in response to the circumstances and comtext of the 
Prophet.!!! ‘There re clear political connotations to this doctrine, I'the 
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Quran is circumstantial, then @ just ruler may limit its rulings to its 
specific context. Arguably, the euler would have the power to override 
some of its contextual rulings, and legislate as he saw fit.'"¥ Nonetheless, 
it would be dangerous to read too much into this aspect of the Mu‘ tazilt 
doctrine.’ The Mu'tazila also argued in favor ofa right to rebellion against 
an unjust ruler, and this would have been problematic for al-Ma’min, 
Who insisted on an absolute right to obedienee.!* Furthermore, the doc- 
trine of the createdness of the Quran was widely debated at the time, 
and was not exclusively held by the MuStazila."?? 


THE INQUISITION AND THE CLASIE WITH JURISTS: 


In 218/843, akMa’man instituted the mifna under whieh he proclaimed 
the ereatedness of the Qur’an as the formal doctrine of the state. He or 
dered that judges, jurists, hadith specialists, and public officials be tested, 
and if they failed to accept the formal doctrine they, depending on the 
person in question, would be dismissed, banned from teaching or issu- 
ing legal opinions, tortured, or killed."*" According to orders reportedly 
drafted by ale Maman, he was peotecting religion from the ignorant inno- 
vatorswho had corrupted it. This purportedly referred 10 the proponents 
of the uncreatedness of the Queéan. Yet the mina had little to do with the 
doctrine of the createdness or uncreatedness of the Qur'an. It was more 
about the role of institutions than about theological dogma, AFLMa'man 
attacked those who claimed that they represented the true orthodoxy, and 
considered themselves the guardians of the truth. The rhetorical attacks 
were directed at the jurists and their emerging institutions, AkMa'man 
contended that these pretenders (the jurists) claimed that whoever op- 
posed them was an impious heretic (umma azhari...annahum ahl al-hagg 
twa abdin wa aljami‘a wa anna man sivedhum ahl al-bfil wa al-kufi'"* His 
edicts also contained personal attacks directed at many jurists aceus- 
ing them of corruption and hypocrisy. ArMa’mn accused many jurists 
of ignorance, dishonesty, and unbecoming conduct." ‘This is barely 
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surprising because the mifna was an attack on the corporate culture of 
jurists and, more importantly, on the corpus of jurisprudence that they 
had constructed, and on which they were uniquely qualified to speak.'"? 
As discussed above, al-Ma'man had come to power afier a bloody civil 
war in which he defeated his brother, and shortly thereafter confronted 
several serious “Alid rebellions. He continued to experiment with various 
bases of legitimacy, and at the same time apparently perceived himself to 
have the technical competence that jurists possessed over the accumulat- 
ing corpus, not just of hadith, but of principles, rulings, and precedents, 
The inquisition was al-Maemon's attempt to assert his own theological 
and legal authority over the assertive and, at times, aggressive juridical 
culture. 

‘One of the most famous victims of the inquisition was Abmad b, 
Hanbal (¢. 241/855) who, as discussed later, with the collaboration of 
whl al-hadith, insisted on an absolute prohibition against armed rebellion, 
Unlike the Mu‘tazila, Ibn Hanbal argued that obedience is due to a 
ruler, just oF unjust, unless one is ordered to commit a grave sin. Even 
then, one ought passively to accept torture or death, but not rebel.” 
But this was hardly sufficient for al-Ma’mon, He did not merely want 
passive obedience by the jurists; he wanted inclusion. It is doubtful that 
alkMiv'man desired either to subjugate or replace the culture of jurists. As 
noted earlier, al-Maeman was fond of demonstrating his juristic prowess. 
Furthermore, even afier the commencement of the inquisition, he con- 
tinued to surround himself with Mu‘ tazill jurists. Rather, he wanted to 
be recognized as a legal authority by the juristic culture, and to share the 
interpretive and legislative legitimacy of the jurists. Jurists may recognize 
regulations and administrative edlicts issued by rulers as Law, but not 
cessarily as jorisprudence. The regulations and edicts of siydia (pol 
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organs) do not carry precedential value unless sanctioned, authenticated, 
and incorporated by the jurists. These regulations and edicts are treated 
‘as positive legal commands that serve a functional purpose for a cer 
period of time. However, they are not considered to be a part of the 
normative Shari'a or the dejue law of God. 


THE SURVIVAL AND ENTRENCHMENT OF THE 
JURISTIC CULTURE 


Ja’man did not live long enough to see the results of the inquisi- 
he died a few months after it was instinuted, But ultimately, it was 
4 complete failure because it was unable to negotiate with or reformu 
late the nature of the dynamics with the juridical culture At the time 
al-Ma’min put the mina into effect, the vast majority of jurists acqui- 
esced and gave the caliph the admission he wanted. Only a few die-hard 
traditionists or jurists, such as Alimad b. Hanbal, refused to compromise 
and suflered the consequences.'® Reportedly, the jurists who compro- 
mised relied on the interpretation of the Quranic verse: "Anyone who, 
afier accepting faith, utters [words of] unbelief, except under compul- 
sion them will be God's anger and they will receive a dreadful 
penalty."5! Therefore, the jurists reasoned, sinee they were acting un- 
der duress, they could give al-Ma’man the confession he sought without 
being liable in the Hereafter." Although this was hardly an example 
of complex legal analysis, the legal culture of the jurists was sufficiently 
formed to permit them to rely on the technicalities and loopholes of 
Jaw in order to respond to a non-legal issue, AleMa'man confronted the 
jurists with a theological, perhaps moral, problem, and they responded 
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with a legal solution. Al-Ma’man, if he had lived longer, would not have 
Joined the ranks of jurists because he was primarily a politician, and 
while the cultures of law and politics often cooperate, they frequently 
clash, limiting and restraining each other. 

As Crone and Hinds argue, « confrontation between the ealiphal 
authority and the jurists was long in the making before the time of 
al-Ma'man. As the culture of the jurists increasingly claimed the right to 
interpret the divine will, the juristic and moral authority of the caliphs 
became increasingly constrained. Significantly, Crone and Hinds con- 
tend that the jurist al-ShafiT played a major role in the development 
of this confrontation, as he sought to take religious authority from the 
caliphs and place it in the community at large, and in the Sunna of the 
Prophet. The scholarly concept of the Prophetic Skana threatened to 
displace caliphal authority, as it, and not the caliph, became the ar 
biter of law and authority. In the colorful language of these authors, "If 
al-Ma?mon had not sensed where things were going, alShati't spelt this, 
out for him in no uncertain terms: the caliph was a mere executor of the 
Jaw chosen by the community. But alShafi'Ts views were simply nails 
in the caliphal coffin.’ While conceding that the introduction of the 
‘miltna had more to do with problems of legitimacy than with alkShali'’'s 
thoughts, the authors argue that the confrontation between the sacred 
Jaw and ealiphal authority had come to a high point. 
the caliphs were rival representatives of God's law, and ulti 
jurists won. The jurists became the representatives of the 
the caliphs its mere exeeutors.!9? 

Some seholars such ay Muhammad Zaman take issue with this anna- 
Iysis and, basically, angue that other than the interregnum of the mia, 
there had been no contliet between the jurists and caliphs, Citing many 
examples of patronage between the early ‘Abbasids and the jurists, 
Zaman argues that collaboration, and not confront vs the cal 
mark of the relationship between the jurists and the caliphs." According 
Wo Zaman, there was never a divoree between religion and polities, and 
the early “Abbasid caliphs never lost their authority over religious or 
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Jegal matters In fact. they continued to adjudicate cases and coop- 
erate with the jurists to enforce orthodoxy. Importantly, the “Abbasid 
caliphs came to rely on the jurists to enhance their own legitimacy, and 
enforced an extensive system of patronage which rewarded the jurists for 
their cooperation.'" Significantly, the author argues that the legitimacy 
of the "Abbasids, when they first came to power was, in fact, problem 
atic. ‘The author asserts that by that time, political quietism had not yet 
become established doctrine and, therefore, in the mid-second century, 
many jurists did join the rebeltion of a: Zakiyya. Nonetheless, the 
Abbasids pursued a policy of severe retribution against jurists who dared 
join a rebellion, and concurrently they generously rewarded jurists who 
cooperated with the regime. The result, Zaman argues, was prevalent 
quictism among what he calls proto-Sunni jurists. Zaman concedes that 
there were moments of mutual distrust and conflict but that ultimately 
quictism became the established doctrine among proto-Sunuat jurists 
His analysis stumbles a bit when it comes to the mina, but basically he 
angues that it was cooperation and collaboration between the jurists and 
the caliphs that prevailed after the mifwa 
“To the extent that Crone and Hinds overstate their case, I believe that 
‘Zaman is justified in his criticisms. Zaman produces a convincing body 
of evidence proving the existence of a system of patronage and collabo- 
ion between the jurists and the early “Abbasids. He is also correct in 
icluding that the argument of some, such as ‘Thomas Nagel, that the 
aht al-sunna continued to view the “Abbasids with passionate hostility well 
into the late second and early third century, is implausible." Nonethe- 
less, while Crone and Hinds’ claims about a division between religion 
and politics are perhaps exaggerated, Zaman ignores the particularity 
of legal culture and its logic, Once a legal culture develops and a eumu- 
lative corpus of legal doctrines and precedent is formed, the tendency 
is to uphold the integrity and independence of that corpus. This is why, 
for exanaple, while caliphs continued to adjudicate eases alter the mifma, 
the books of jurisprudence do not, for the mast part, incorporate or cite 
the decisions of these caliphs. In the eyes of Sunni jurists, rulers rarely 
reached the point of sufficient competence in the technicalities of kaw, 
such that the adjudications of these rulers becaine part of the official 
corpus of legal culture. It is not a coineidence that other than the four 
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Rightly Guided Caliphs and the Umayyad caliph (Umar b. “Abd al- 
“Aziz, ane will rarely find the caliphs cited in legal hornbooks or in the 
falived Niveranure. Whenever a caliph is cited, he is invariably east in the 
role of the inquires, and a jurist is cast in the role of the responder. We 
already saw several examples of this in the context of the verses on haghy 
and hivdba, This, of course, does not mean that a ruler, in his lifetime, ts 
denied the right to adjudicate cases or resolve disputes. But he does so 
as an outsider to the legal field.! Very much like any other developed 
technical field, specialists such as jurists cite and rely on other special 
ists. This does not mean that they are not influenced by the demands of 
politics or society; far from it. Rather, the perceived political and social 
demands are channeled through the structures and linguistic practice of 
the legal culture, and are ofien reconstructed, o at times deformed and 
mutilated, in the process. It is through the particularities, details, and 
technicalities of the legal practice that jurists often express cooperation 
or resistance to political or social demands. 

More importantly for our purposes, Zaman's arguments about ju- 
ridical quictism are unpersuasive, [argued earlier that assertions about 
juristic quietism are hopelessly ambiguous and quite meaningless, As 
asserted earlier, once a legal culture develops to a point of becoming 
institutionalized, the natural inclination of juridical culture ix towards 
stability, law, ancl order: [Lis the willingness to engage in an armed rebel- 
lion that needs to be explained, and not the desire for order and stability, 
It is extremely difficult to discharge the necessary functions of law or 
resolve disputes in an orderly fashion if chaos and anarchy are preva- 
lent. Early Muslim jurists, as demonstrated above, did engage in several 
rebellions as the corporate culture of jurists was developing Quietism, 
however, did not prevail after the mid-second century, as Zaman argues. 
Rather, the terms of the discourse changed to refleet the emerging 
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sophistication of the legal culture. In the tradition of the best jurists, the 
topic of rebellion became replete with legal distinctions and technical 
particulars. 


QUIETISM, ACTIVISM, AND LEGAL TROMNICALITIES 


We shall deal with the technicalities and linguistic practice of the juridical 
discourse in the following chapters. Before doing so, it is important to 
qlaborate upon the idea of quictism and the transition to technical 
discourse, In order to demonstrate the point, I will focus primarily on 
a couple of examples. We already discussed the example of Ahmad b. 
Hanbal, who rejected any right to rebellion, but who steadfastly refiased 
to obey the ealiph’s orders on the creation of the Quran, It is debatable 
whether his position can be described as quietist." For example, are 
those who refuse to obey what they believe to be an illegal order, and 
consequently are arrested and tortured, quietist or activist?" 

But beyond Ibn Hanbal’s example, consider the case of Sulyan 
aleThawrt (d, 161/778). who is reportedly “known for hiss 
quietism."" AleThawrt refused to. join the rebellion of al-Nafs 
al-Zakiyya and is not reported to have joined any other rebellion, Yet hi 
Rs "0h 
ALThawsy, like many other jurists, saw himself as a doctor whose job was 
to mutse people to good health, Reports often east him in the role of the 
living conscience of society, and the mouthpiece of the truth.’ He stead- 
fistly refused to accept a judicial position and seems to have made the 
criticisin of caliphs, sucl as aleMangor and al-Mahdl, a regular habit.’ 
For example, he continued to malign the caliph al-Mangtr until the 
caliph vowed to have him killed, and in faet sent an agent to Mecea to 
have him crucified. Al-Thawrs response was not only to go into bic 
ut also to swear to disavow the Ka‘ ba ifal-Mansir ever entered Me 
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Fortunately for al-Thawrt, al-Mansor died shortly thereafter: 
to disavow the Ka‘ba for po 
legal precedent, 

When al-Mahdt took power, he asked al*Thawrt to accept a judicial 
position, and informed him that he was free to judge according to the 
Qur’an and Suma. Al-Thawrt again refused. When friends asked him 
why he refused to accept the position when the caliph had given him 
license to apply the Quean and Sinna, he is reported to have scoffed at 
the pettiness of their intellect, or their naiveté, and escaped to Basra, 
where he continued to attack ane malign al-Mahdi,”3 In another report, 

rhawrt entered the presence of alsMahdi, and addressed him rudely. 
Phe caliph’s agent chided al-Thawrt: “You address amir al-mu’minin (the 
Commander of the Faithful] in this fashion, and you are a [lowly] 
man from Thawt.” Al-Thawrt responded: “A man from ‘Thawr who 
obeys God is better than a man from your folk who 
AkThawrt is also reported to have mediated a marital dispute between 
al-Mahdt and his wife, AlMahdf, over his wile’s objections, wanted to 
take a second wife. AleThawrt's mediation was requested, and he ruled 
in favor of al-Mahdt’s wife, He argued that since alsMahdt was not an 
equitable person, he would not teat his wives justly, and therefore he 
could not take a second wife. Obviously, there is a not-so-subtle eon- 
demnation of alsMahat's character in this report. In yet another widely 
ited report, ale Thawri was brought before al-Mahdt, AleThawel refused 
{o greet al-Mahat as caliphs are greeted, and instead greeted him ay a 
commoner, AleMahdt smiled indulgently, and said: “You keep hi 
from us here and there, and you think that if we wished to harm you, 
we could not. Here, we have eaught you now, don't you fear that we will 
lo with you as we please?” AleThawel responded: “You may do with me 
as you wish, and a powerful Lord [ie. God], who distinguishes between 
truth and falsehood, will judge you [as He wishes}.” The caliph’s agent 
offered to have al-Thawrt killed, saying: “Oh, Commander of the Faith> 
ful, can this ignorant person address you in this [insolent] fashion! Let me 
strike his head.” AL Mahdi responded: “Be silent, [may God) confound 
you! Do people like him want anything other than that we would kill 
them so that their happiness becomes our misery? No, assign him to the 


"An oath 
cal reasonsis a rather powerful moral andl 


Nw ab! Lanth, Soadhaat, 9p abDhahabs, Ser, 636 
* ALDhahaht Spur, sHeatha, See, ae example, ai 944. 269 
"16 Hom Rihalikn, Higgs, yh i, ey 


98 Rebellion and violence in Islamic laco 


judgeship of Kafa, and let no one overturn his judgments.” Al-Thawrt 
took the caliph’s letter of appointment, discarded it in the Tigris river, 
and went into hiding until he died." 

Clearly, these reports have the earmarks of folk tales, they are con~ 
structed exaggerations but with a kernel of truth, Something about 
Thawrt's legacy captured the popular, or perhaps even the juristic, 
imagination which then reasserted his legacy into symbols of valor andl 
uprighiness. Nothing, not even the Ka‘ba or the hope of applying the 
Quran and Siana, would tempt him to compromise, ‘These could be 
transformed into powerful and even dangerous legal precedents. From 
the point of view of juristic culture, can one say that he was a striet qu 
ctist, or that his legacy was one of strict quietisen? The answer is yes, 
but only if one is willing to claim that the anly form of possible juristie 
activiem is armed rebellion. Jurists could adopt a militant stance, join 
armed rebellions, be killed, and leave the rest to the popular imagina- 
tion, Alternatively, they could express dissent and, at times, subversion 
through the medium of their own legal culture. ‘Take al-Shafi't for examn= 
ple, As discussed above, he was involved in a rebellion, but then settled 
in Egypt and proceeded to develop a discourse on rebellion that wax 
expressed through the technical categorizations and distinetions of law, 
Inva fashion, this is quietist, But from a different perspective, he set 
se in motion that continued to play a dynamic and tension-filled role 
well into the modern age. Ibn Taymiyya, as we sav, even accused him 
and those who preceded him or followed in his footsteps of suborning 
rebellion and spreading fina, One can argue that juristie discourse and 
culture are an anomaly, and are largely irrelevant to what of how people 
go about their lives. This could very well be true. But it is the juristic 
discourse that is offen blamed for becoming quietist, ‘To be consistent, 
‘one would have to argue that whether jurists are quietist or not is largely 
irrelevant to the anthropology of society. One cannot focus on juristic 
culture to prove a point about quictism, bur then ignore the relevance of 
the technicalities and idiosynerasies of that legal culture, 

There is no doubt that early Islamic juristic culrure produced many 
traditions counseling against fina and advocating law and order, Even 
Jafar al-Sadiq, the sixth Shit imam, rejected the use of force and armed 
pellion against those in power. ‘This is hardly surprising considering, 
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the scale of rebellions and civil violence in early Islam, and consider- 
ing the juristic predisposition towards order and stability: The more the 
corporate identity of the jurists and their culture developed, the more 
they became vested, not necessarily in the political regime in power, 
but in the cultural institutions of society, and in the corollary need for 
stability. Nonetheless, as we have seen, some of the most notable indi- 
viduals in Islamic history have cither supported or sympathized with 
rebellions. This included Companions of the Prophet and later jurists, 
For better ar worse, their actions became legal precedents that needed to 
be incorporated, followed or distinguished, and even pethaps discarded, 
But considering the extent of the rebellions or the opposition to gov" 
ernment in which jurists were frequently involved, to paraphrase Crone 
and Hinds, the rules of law as articulated by jurists “were frequently and 
indeed intentionally unhelpful tothe state." It is exactly this point that 
explains the rise of abkim al-bughdh in Islam, and to that we turn next, 
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CHAPTER 4 


The rise of the juristic discourse 
on rebellion: fragmentation 


TERKOR AND THE JURIDICAL RESPONSE 


In the first two centuries of Islam, the jurists witnessed numerous ocea- 
sions where Muslims fought each other. While it would be inaceurate 
to assert that the Umayyads or the early “Abbasids were considered 
illegitimate," there were several rebellions that attracted the sympathy 
or participation of some of the most notable jurists, Nonetheless, the issue 
of rebellion could not be approached dogmatically. It was not a simple 
matter of declaring one party good and the other evil, Jurists had to 
live and work within the emerging institutions of society. Furthermore, 
rebellions, which often elicited cruel and swift vengeance by the caliphs, 
served as reminders of the evils of fitan, and also of the ability of the rulers 
to apply raw power and force when they deemed it necessary. This was 
taking place ata time when the corporate and institutional identity of the 
jurists was developing Of course, the caliphs claimed the power of the 
sword and God to their side. But jurists wished to claim the power of 
legality to their own side. They, in other words, would become the au- 
thoritative bearers of lawfulness ~ the lawful invocation of the sword and. 
God. 

“The milna was symptomatic of this process. In a sense, whether the 
jurists won the battle of the inquisition or not depends on how one 
Tooks at the matter. In dhe short term the vast majority gave in 10 the 
mitted whatever the caliph wanted. But they 
did not do so by yielding their power to define lawtulness or concede the 
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terms of the discourse to the caliph. They did so by declaring the ac- 
commodation of the caliph to be temporary exception brought about 
by unlawful compulsion, Far from being quietist, unprineipled, or op- 
portunistic, it was an inventive and wonderfully technical way to obey 
and disobey the caliph all at once? This was also precisely why rulers 
perceived the legal discourses on duress with much suspicion, which 
‘At times resulted in repression. Al-Ma’min, of course, by instituting 
the inquisition, entirely missed the point. If the inquisition was insti- 
tuted to humble and subdue the juristic culture, in the long term it did 
not produce many concrete results, The juristic culture was too devel- 
oped by this time to be substantially affected by politically motivated 
theological dogma. ‘The jurists had developed their awn methodology 
for discovering the divine will, and hence the jurists continued to be 
the enunciators, on God's behalf, of lawfulness. This should not be 
seen ax a dogmatic one-sided relationship; the jurists did not become 
God's representatives on earth, with that being the end of the story. 
Rather, it should be perceived as a reciprocal and dialectical process 
of accommodation and resistance, Muslin jurists accommodated and 
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resisted rulers to varying extents, and according to a variety of 
circumstances. 

Nevertheless, I do not wish to overemphasize the point about juristic 
responsiveness, Jurists do not function under either a strict paradigm 
of realism or of idealism, and forgo all else. As argued earlier, there 
is also the specific imperative of juristic culture which imposes its own 
suppositions and logic, and functions within the mandate of its own au- 
thoritative sources and processes. This means that juristic culture is often 
unresponsive to changing political and social needs ar, more often, re- 
sponsive according to its own terms and language-> The earliest juristic 
discourses on rebellion were formulated mostly asa response to preemifna 
circumstances. After the middle “Abbasid period the racial, political, and 
religious demographics of the Islamic empire changed with considerable 
speed. As we discus later, the fact that the juridical discourses appeared 
to lag behind, or at times appeared entirely unrelated tw any contem- 
porancous reality, invoked some jurists to complain that the law in this 
field needed to be altered to better suit the age. Some jurists omitted al- 
Cogether the chapter on the law of rebellion from their legal hornbooks. 
Nonetheless, the predominant majority of jurists continued (o discourse 
on the law of rebellion within dhe constructs set up by the legal culture, 

As stated above, the mifna was symptomatic of a dynamic already 
taking place between the jurists and the state. The mifina itself did not 
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produce major revisions in the Islamic discourses on rebellion. Nev- 
ertheless, the period that followed produced complicated factors that 
challenged, and at times, altered the way Muslin jurists addressed the 
topic of rebellion, Some of the main rebellions were led by extremist 
theological factions and ofien resulted in territorial sceessions for long 
periods of time." Ethnicity and extreme religious doctrines mixed to- 
gether, and from the point of view of the jurists it was difficult to distin« 
guish one from the other. Muslim jurists often applied the generic term 
Batiniyya to many of these movements.’ For example, during the reign 
of al-Muttasim (1, 218/833-227/842), there was a serious rebellion by 
Mazyar b. Qarin in ‘Tabaristan, which was primarily a revolt against 
the influence of the Tabirids who provided the main souree of military 
support to the caliph. Mazyar was defeated by the caliph in 224/838-9, 
and the rebel was flogged to death and crucified.” One of aleMu' tagim's 
commanders, called AGhin, was accused of conspiring with Mazyar, 
and alier « trial, Afshin was imprisoned, starved to death, crucified, and 
burned,’ Importantly, AGhin’s trial focused on the accusation that he 
was pretending to be Muslim, and that he never sincerely abandoned 
his ancestral beliefs." Importantly, Mazyarand AGhin are cited by some 
Sunni sources as examples of individuals who belonged to the Batiniyya 
sect" 

‘Al-Mutawakkil ( 292/8)7-247/861), in an attempt to appease the 
traditionists, reversed the pro-Mu‘tazilt policies of his predecessors. In 
247/851-2, he persecuted suspected “Alid sympathizers, destroyed the 
tombs of the descendants of “AN, and ordered that “ANt be cursed from 
the pulpits of mosques."* After the death of aleMutawakkil, a period of 
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anarchy followed in Samarra, the declared capital of the “Abbasids at the 
time, which lasted from 247 /861 to 256/870, and which saw the rise and 
fall offour caliphs." Several rebellions of a somewhat indefinite character 
»wed.# For example, a man of Arab origins, born in bran and known 
as“Alb, Muhammad, tried his hand at being a poct in Samarra, andthen 
a prophet in Basra. Having failed at both, he declared that he belonged 
to the °Alid family, although his exact lineage is not clear, Interestingly, 
he focused on attracting slaves, and in 255/869 started what is knawn as 
the Zanj rebellion which lasted for about ten years. The policies adopted 
by the Zanj rebellion were very cruel, and relied on guerrilla warfare 
tactics, and the execution of all captives.’ In 257/871, he sacked Basra, 
pillaged its buildings, massacred many of its inhabitants, and burned its 
mosques. Before he was defeated and killed in 270/883, he had declared 
a capital in Mukhtara, taken the title of al-Mahdt, and minted coins.” 
The rebellion of the Zanj had harelly been defeated when a far more 
serious, and equally indefinite, rebellion commenced, by a federation of 
Arabs and Nabateans known as the Quramita in 278/89 the 
Qaramita are described as Batiniyya, ganddiga, and Lsmath.* The like- 
lihood is that the Qarimita followed in the footsteps of the Zanj, and 
at one time even thought of allying themselves to the Zanj." The ideas 
of their founder were synchronistic, esoteric, and quite heretical,” Like 
the Zan), the Qaramita applied extremely cruel guerrilla warfare tactics, 
and slaughtered mercilessly and indiscriminately. Sunnt sources report 
wide-scale raping and pillaging by the Qaramita and, as mentioned 
earlier, in 317/930 they massacred pilgrims on their way to Mecca, 
sacked Mecca itself, and removed the Black Stone from the Ka‘ba,"" 
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They continued t be a serious threar until the late fourth/tenth 
century. 

‘The earmark of these rebellions in the third/ninth early fourth/tenth 
centuries was the widespread use of terror tactics. Although these were 
used by the Khawarij as well, the Zanj and the Qaramita were not rooted 
in juridical and historical precedent, “Al had dealt with the Khawarij, 
and there was a wealth of historical precedent available to the jurists in 
discoursing on the Khawarij. Furthermore, the use of esoteric and gnostic 
theology by the Zan} and the Qaramita made their categorization, from 
juristic point of view, quite problematic. Nevertheless, not all precedents 
set in the third/ninth century were of such a nature as to motivate 
Muslim jurists to react by declaring all rebellions and all rebels evil 
and beyond the pale of law The realities of the dhird/ninth century 
were complex, and did not afford Muslim jurists the luxury of reacting 
10 a one-sided unitary historical preeeden me rebellions seemed to 
enjoy widespread popular support. Additionally, at times, the conduct 
ment forces or forces allied to the government were no less 


For example, in 250/864-5 a major “Alid rebellion led by Yahya b, 
“Umar took place in Kafa, The rebellion was joined by, among others, 
the bedouins and Zaydis of the city, and received wide popular support 
in Baghdad as well. According ( the sources, this was the first “Alid 
rebellion to receive wide support by the Baghdadts Yabya was eventus 
ally defeated and killed that same year. Nonetheless, when the ‘Abbasids 
tried to display his head in Samarra, there was sufficient popular discon- 
tent for the head to be promptly brought down. Another attempt was 
made todo the same in Baghdad, which failed due to popular discontent 
aswell, Finally, the head of the “Alid was put to rest and buried. Many of 
the men taken prisoner in the rebellion were pardoned and released. In 
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251/865, another* Alid rebellion in Kafa met a different fate, Al-Husayn 
b. Muhammad, the rebel, was initially supported by the tribe of Bano 
Asad and Kafan Zayas, who apparently were wool manufacturers. The 
rebellion was initially successful in Kofa and enjoyed considerable sup- 
port until Muzahim b, Khaqan launched a counter-attack. Muzahim b. 
Khaqan (d. 253/867) was one of the military commanders supporting 
the caliph al-Musta'tn (x. 248/862-252/860), and later fought against 
the Turks in the siege of Baghdad in 252/865. Muzahim, after a short 
battle, defeated the “Ald rebel, but when he entered Kofi, its hostile 
inhabitants pelted him with stones. Muzabim took swift and dec 
revenge. He bombarded Kafa with flame throwers, burning most of the 
marketplaces and many of the homes. He imprisoned all the “Alids in 
the city, and took the slave gitls of the “Alid rebel. He also took a free 
woman who apparently worked as a servant for the ‘Alid rebel and had 
her auctioned off in front of the mosque. The rival caliph, aleMuvtuzz 
(1: 252/866-255/869), apparently, was so impressed by Muzabim’s per- 
formance that he wrote 1 Muzahim offering him anyple rewards if he 
would join him.” 

‘The conduct of rebels and those who fought rebels is a legally material 
clement. The conduct is not material just because it is precedent. More 
importantly; the matter of conduct helps inform the eulture of jurists as to 
what acceptable conduct should be. In other words, the conduct of rebels 
and the treatment of rebels may assist a jurist in constructing a nor 
tive argument. ‘The normative argument would be focused on what the 
conduct or treatment af rebels should be. The normative argument of a 
jurist takes into account what took place in actuality, but also responds 
to this actuality with a judgment; it either approves or disapproves of 
the reported conduct. Although the reported conduct might materially 
differ from what the juridical culture normatively argues, that does not 
necessarily motivate the juridical culture to alter or reform its disc 
in the immediate future. The juridical culture often responds to 
well after the fact, In fact, because of the specificity, and ote 
servatism, of juridical culture, jurists will more often than not respond to 
cality only alter it has become persistent, pervasive, and dominant. This, 
times, means that juridical culture will revise or reform its argument 
ater it has become apparent that there is a considerable gap between 
the constructed normative argument and the social and political reality: 
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Consequently there is quite frequently a “lag-time” between the social 
and political circumstances and a juridical reformation. I elaborate upon 
this point below: 

Beyond the isme of conduct, the third/ninth century. presented 
Muslim jurists with a very different problem ~ one that related more 
to the area of constitutional than eriminal law. ‘The problem was: Who 
isa rebel? This issue did not present itself for the first time in the third 
or fourth century, As discussed earlier, this issue existed from the Lime 
of the conflict between ‘Alt and his opponents, and there is hardly any 
period in Islamic history that was not plagued by rebellions. However, 
the nature of the question has changed. Before the third century, re= 
bellions sought to represent and lead the entire Muslim umma. Even if 
the rebellion originated from the periphery, it sought to reach the cen- 
ter and lead all Muslims. They were not partial rebellions, but totalistic 
rebellions. Ibn al-Ziubayr, al-Ash‘ath, or al-Nafs al-Zakiyya did not seck 
a secession; rather, in principle, they sought a full-seale revolution that 
‘would represent Islam and Muslims everywhere. In contrast, many of 
the rebellions of the third century and onwards sought to carve out a 
part of the wnma and establish a local or partial rule. In other words, 
many of the later rebellions were secessionist movements and not rey= 
lutions. The goal was not to unite all Musims under a single and 
‘just rule, but to divide Muslims through achieving a degree of regional 
autonomy.” 
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In the third/nints century, the duly deputized governor of Egypt, 
Ahmad b, Talon (4. 270/884), declared his virtual independence from 
his bosses in Iraq and threatened to capture Syria as well. Ibn Tolan 
never stopped formally acknowledging the “Abbasids as the legitimate 
caliphs, and is reported to have continued to pay them tribute in return 
for recognition. However, for all practical purposes he formed an inde- 
pendent dynasty, which was destroyed by the “Abbasids in 292/905,°7 
Ibn Taliin was notwilling to completely sever his formal connection with 
the “Abbasids; however, several other rebels did establish independent 
states. For example, around the mid-third century, al-Hasan b, Zayd, 
alier a series of rebellions, succeeded in establishing a Zaydt state to 
the south of the Caspian Sea, Iran. Meanwhile, al-Qasim al-Rasst, who 
first rebelled during the reign of al’Ma’main, succeeded in establishing 
an independent Zaye state in Sa°da, Yemen. Furthermore, by the 
end of the third century, the Fatimids, a branch of the Isma'Tlts, ¢s- 
Lablished an independent state in North Africa, and in 297/909 the 
Fiyimid ruler alMahdt (&. 297/909-322/934) was declared as a ri- 
val caliph to the ‘Abbasids in Raqqada in Ifimqiya.” OF course, this 
was not itn entirely novel situation, for there had been au 
semi-autonomous dynasties and principalities since the sec 
century.®” Nevertheless, we are not just addressing the historical re= 
ality but, more importantly, the impression it has left on jurists. The 
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existence of autonomous or semi-autonomous principalities did not af 
fect the discourses on rebellion by jurists living in Egypt, the Sham, 
Iraq, or Arabia under the “Abbasids until well afier the third/ninth 
century, And even when it did allect them, it did not necessarily lead 
to a radical or revolutionary reformulation of the law. Rather, the law 
was revised in subtle and conservatively measured ways. ‘There are 
two main reasons for this, First, the declared autonomous principali- 
ties were on the peripheries of the “Abbasid caliphate, and therefore, 
for the most part could be ignored, at least until the third/ninth een 
tury, Second, even the events of that century, for the most part, are not 
reflected in the discourses of Muslim jurists until much later because 
of, as argued above, the tendency of the law to have a delayed re= 
sponse to social and political events. This second point needs further 
elaboration, 


THE NOTION OF DELAYED LEGAL RESPONSE 


Thave argued above that laws, at times, is responsive to social and political 
demands, In fact, law offen acts to motivate and shape social realities, 
Nonetheless, to quote Watson, “Law is [also] very traditional, slow to 
modify its rules, structure, and mode of creation,” Once jurists develop 
a structure and set of rules, and build a discourse on these rules, it 
takes considerable creativity, and sometimes opportunism, to change 
the rules. Jurists exist within & specific juridical culture in which jurists 
talk primatily to jurists. As Watson has argued: 


Law. .despite its practical impact, is above all and primarily the culture of 
laveyers and especially of the lawmakers ~ that is, of those lawyers who, whether 
‘as legislators, jurists or judges, have control of the accepted mechanisms of legal 
change, Legal development is determined by their culture: and social, eco- 
nomic, and political factors impinge on legal development only through their 
‘consciousness. This consciousness results from the lawmakers’ being members 
‘ofthe society and sharing its walues ancl experiences, though of course they are 
members with & particular standing Sometimes this consciousness is height- 
ened by extreme preasures from other members of the society, but always the 
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lawmakers! response is conditioned by the Jegal tradition: by their learning, 
expertise, and knowledge of law, domestic and foreign.** 


‘This does not mean that jurists are uninterested in social or political 
reality* Even if particular jurist is interested in the circumstances and 
conditions of the age, to effectuate legal change a jurist has to defy or 
distinguish already established legal authority: This is often a very risky 
and contentious process, and it is also often a very protracted and long 
process." Of course, if there is sufficient political or social pressure, the 
law might change rather quickly to serve certain dominant interests, and 
preserve its own legitimacy: However, the legitimacy of a legal culture of- 
ten depends on its ability to uphold precedent and resist radical change. 
Even with the existence of political or social pressure, law must also re- 
spond to the mandates and pressures imposed by the practice of the legal 
culture. Frequently, this means that jurists will not disentangle themselves 
from the weight of precedent, and will not respond immediately to po- 
litical or social pressures, Therefore, one might find that the social and 
political realities of « particukar age are not addressed until a century or 
more later, Consequently, the circumstances of the third century might 
not be addressed until the fourth century or even later, As we will sec, 
jurists writing in the third century did not necessarily reflect the realities 
of that century. Rather, they were still addressing the law of rebellion 
that was formulated in response to the second or first century of Islam. 
‘This delay between social and political circumstances and the juridical 
response is ditectly attributable to the nature of juristic culture, which is 
ofien conservative. The juristic culture is conservative because it bases 


38 Wanon, Hiwiaia, 1899 
91 Alan Wate argues hat Law has is own sanslard for existe alta it largely autonomous 
‘anal wot shaped by scaled: did. 190 On the ben of Fea sevoliinn, 
(4, Lo 10 go this fs Tela that one Cam speak of tence 4 the Segal een 
ney alalines Vagal «nue does reap rdancal cirewmostances, expecially if the 
Aiuerest of the ifluential ane puswerful ate twang affectrt But legal cure drs 1 alway 
‘uppent caange and, therrtone might cewet. would argue that often thre ma consceeable delay 
bhevwcen the tune acta pede a nee for change arers ard whew te coneervatany of legal 
allure adioie oF allow « change: But a» angve in the conclsn, Lave ot 
sahways conservative 0 tenmerapeanter: Law sete ante 


lense janis he round maligned and 
ples of arent juts who were heavy crtietard 1 who 10 
it. 3904, 
ee Masa, foi, v0; Ab6 al-Hfasan al-Maward a. 4y0/ oe), wee Wha ak Ind, Shadhani, 
Wea; Mubamunde Bin Ruobol Mid. yyy /trail, see abDhababt, Sper. xx: s09; Vabya ale 
even i t6/tpy # eR tad, Shain, 35¢ Ap ao 436/164) 
see The ab" Imaal, Shadhonds, wegen, Jalal AbD abSuyor al git /459), wre Ton 
‘Shdhan, Sm. 


Juristc discourse on rebellion: fragmentation m 
itself in the legitimacy of prior authority, and therefore often needs to 
disentangle itself from the weight of precedent.” Importantly, the more 
developed the juridical culture, the more it labors under the weight of 
precedents, rules, and prior authority. Therefore, the more developed 
1 juridical culture, the less flexible itis, and the greater the “lag-time” 
between the social and political realities and the legal response. 


THE EMERGENCE OF THE DISCOURSE ON REBELLION: 
FROM REPORTS TO LAW 


Uniil the mid-second/eighth century there was no jurisprudence on re- 
bellion, but only reports. The reports constitute primitive, undeveloped 
attempts at jurisprudence: however, they lack the systematic angumenta- 
tion of jurisprudence. They make a point but do not explore the impli- 
cations of the point, and they do not categorize or classify acts according, 
toa consistent or coherent scheme. In many ways, reports are raw ma 
terial that is co-opted and constructed in the service of jurisprudence.” 
By the mid-second century, there were many circulating reports or tra- 
ditions that were relevant, in one way ar another, to the theoretical 
issue of rebellion, ‘These traditions consisted of wwo distinct types: re- 
ports that related directly to the isue of obedience to those in power, 
and reports that related only indirectly to the matter, The second type 
of reports mostly addressed the opinions and purported conduct of the 
Companions during the eivil wars between “Alt and his opponents. We 
have already mentioned quite a few of these traditions in the context of 
discussing the debates on the verses on findba and baghy. We will now 
adilress these two types of reports in the context of examining what may 
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be called the obedience and counter-obedience traditions. For our pur- 
poses the reports, in either case, are interesting only to the extent that 
they exhibit early tendencies, and to the extent that they became the 
raw material that jurists ultimately worked with. Dating these reports or 
having a sense of when they made their first appearance is an admittedly 
difficult task." However, for the purposes of this study, one could get 
fairly strong sense of which reports appear in the early juristic writings, 
and whieh reports seer to appear suddenly in later juristic discourses. 


THe TRADI 


Al-Hatiz Aba Bakr al-Shaybant (d, 287 /qoo) quotes an impressive array 
of reports attributed to the Prophet on the necessity of obeying those 
in power. A genre of these reports counsels that a Muslim should obey 
whoever is in power, even if the one in power is a “mutilated Abyssinian 
slave." ‘The symbolic construct here is not necessarily one of blind 
obedience but one of non-critical obedience. In other words, one can 
possibly interpret this genre of reports to simply mean that the physical, 
racial, or ethnic attributes of a ruler are irrelevant. However, a similar 
genre of reports goes further, and asserts that the Prophet commanded 
that Muslims must obey rulers under all circumstances, A typical form 
for this genre is the following: Itis reported that the Prophet said," 
and obey, in hardship and in good, in what is pleasant or unpleasant, and 
prefer them {the rulers] over yourself even if they usurp your wealth or 
strike your backs.""” Some reports provide a justification for this method+ 
ical imperative of obedience by claiming that the Prophet said: "Who 
‘obeys me [the Prophet], he has obeyed God, and who disobeys me, he 
has disobeyed God, Who obeys the ruler (al-anir), he has obeyed me 
nd who disobeys the ruler, he has disobeyed me.”*' Several traditions 
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attributed to the Prophet create a moral distance between the actions 
of rulers and their followers. As long as Muslims are obedient, they will 
not be held responsible before God for the indiscretions or injustices 
of rulers. Rulers are solely liable for their own injustices, Mustins are 
responsible for a separate religious imperative of obedience.” 

Nonetheless, these reports must go further. A good legal mind could 
distinguish these reports, and maintain that they are langely inapposite 
toa case of rebellion. For example, ane could argue that these traditions 
relate to the duty of obedience, but that they do not relate to the issue of 
choice of leader, In other words, ance we acknowledge a specific person 
asa ruler, then obedience is duc. However, a group that chooses an alter- 
native ruler, @ leader of a rebellion for example, owes, pursuant to these 
traditions, the same unequivocal obedience to the leader of the rebel- 
lion, Hence, other reports are needed that more explicitly and specifically 
prohibit rebellion, One such report states that the Prophet's Companion 
Aba Dharr al-Ghifart (d. 42/652) was sleeping in the Medina mosque 
when the Prophet woke him up and said, 


“Why de Esce you asleep here?” Aba Dhar said: “Oh Prophet, I was overcome 
by sleep” The Prophet asked: “What would you do if you were forced out of 
it [the mosque of Medina]?” Aba Dharr said: "I would accept the holy blessed 
Jand of Sham.” The Prophet then inquired: “What would you do if you are 
forced out of i” Aba Dharr then puzzled: “What should f do? Should Etake 
iy sword and go out striking with it (Le. rebel]? ‘The Prophet said: “Shall 1 
tell you what is better and nearer to piety? (The Prophet repeated the phrase 
twice.) You listen and obey, and go whichever way they lead you." 


‘The report is obviously staged, but the dramatic effeets of the story are 
an integral part of the emotional impact of the message. Despite the 
emotional place of holy mosques in which one feels sufficiently tranquil 
and secure to the point of falling asleep, and contrary to the intuitive 
impulse to resist by force any denial of the right to be ina mosque, itis 
closet to piety not to use force, Even if one is expelled from the most holy 
of mosques, one must not rebel. The message of this hadith is bolstered by 
reports that explicitly state that one should not contest or rebel against 
unjust rulers as long as the rulers permit prayers to be performed. The 
most a Mustim should do is passively and quietly condemn the injustices 
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iand sins being committed, but a Muslim should not rebel (wa li. yanzaanna 
_yadan min al-ta’a)* "The message is made abundantly lear in the genre 
of traditions that states that whoever rebels after the nation (umna) or 
community (Janda) has united or agreed on a leader should be killed, 
whoever he may be. Another report of the same type asserts that the 
Prophet said: “Phe blood of a Muslim who attests that there is no God 
but God and that Lam the Prophet of God, may not be shed exeept for 
three reasons: 1. adultery, 2. murder, and 3. the abandonment of religion 
and rebellion against the community (al-tariku Wi dinihi al-mufirig He al- 
jada.” Other reports prohibit the cursing, slandering, or even hating 
of rulers regardless of their merit or lack of merit.#* ‘The only recourse 
against unjust rulers is patience." These reports typically command that 
one steadfastly adheres to the community and not deviate from the jamd'a 
(plurality or community). 

“These reports, as strong and clearas they may sound, beg the questio 
What is the jamd'a to which one must hold steadfastly? It is possible to di- 
Jute much of the strength of these reports by debating and reconstructing, 
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the definitions of jama‘a. For example, Ibn al-Qayyim (d. 751 /1350-1) ar 
gued that the jama%a means those who follow the straight path (al-Aagy) and 
adhere to the truth. Therefore, the jamd'a could be a single person, and 
the vast majority of Muslims could be contra to the jaa‘, For instance, in 
the days of the mina, Ibn al-Qayyim argued, the vast majority of schol. 
ars deviated from the uuth and Ahmad b. Hanbal persevered on the 
right path. Hence, he alone became the jand“a, and the rest of the people 
deviated from the jama'a” Of course, Ibn al-Qayyin's argument is not 
entirely original.” The traditionist Muhammad al-Bukhart (d. 256/870) 
much earlier raised the issue of what one should do if there is no jamd‘a, 
Al-Bukhari then cited a tradition that asserts that in the absence of a 
Jamia, one should isolate oneself'and abandon all the contentious groups 
in society! Eflectively, Ibn al-Qayyim and others took the reports on the 
possibility that a jamd'a would not exist, and reconstructed them into a 
discourse in which the minority, or even one person, would become the 
jamé%a. Regardless of the merits of these arguments, they demonstrate 
the power of theological or legal interpretation in distinguishing and 
reconstructing traditions (raw material) in order to reach certain results, 
Later, we will have occasion to discuss the reconstructive activity of 
Muslim jurists in relation to the traditions on obedience. At this poi 
i ons emphasizing the impermis- 


those in power were quite widespread in the first two centuries of Islam, 
Most of the early collections of hadith include one version or another 
of these kinds of reports.” Although most of these sources were written 
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the third/ninth century, these traditions must have come into circu 
lation much earlier, Gonsidering the scale and nature of the rebellions 
during the Umayyad period, itis very likely thiat most of the traditions de- 
manding unquestioning obedience came to existence in the first/ seventh 
century.) Furthermore, these traditions seem to have been incorpo- 
rated in the jurisprudential discourses early on, “Abd Allah b. Abmad 
(d. 290/902) reported that his father, Ahmad b. Hanbal (d. 241/855), 
strongly disapproved of these who disobeyed the ruler or who failed to 
support him,4 Even earlier, the Hanaft judge Aba Yasuf (d. 185/799) 
cites many of these traditions, including a tradition attributed to the 
Prophet, which commands that one should obey every ruler (ami) and 
pray behind every imdm without distinetion.»® Another tradition, cited 
by Abo Yosuf, alleges that al-Hasan al-Bagtt (d. 10/728) reported that 
the Prophet said: 


Do not slander the rulers (el-wul, for if hey de good, they will be rewarded, 
andl you should be grateful. they do evil, they will incur the sin [of the deed], 
‘andl you must show patience, They [the rulers] are God's punishment which 
God sends upon whomever He wants Do not meet God's punishment with 
anger and resistance, Meet God's panishment with acceptance and prayer. 
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Another genre of traditionsis even more specific in scope; these tra- 
ditions condemn the Khawarij or Hardriyya, and counsel Muslims not to 
get involved in ftan. We have already addressed some of the ftan traditions, 
but generally, in their typical form the Prophet is quoted as predicting that 
there will come a time when civil discord will spread, and Muslims will 
fight each other. The Prophet then counsels that # pious Mustim should 
refrain from becoming involved in these compromising situations,” 
Alternatively, a Companion, quite typically Tb ‘Umar, would advise 
other Companions or pious Muslims not ta become involved in rebel 
lions, even against someone such as Yazid b. Mu'awiya, who is often con- 
sidered the epitome of injustice, impiety, and corruption. Some versions 
of the fitan reports specify that the people in Sham (the Umayyads), Ibn 
al-Zubayr in Mecea, and the Qurra*in Basra were all fighting aver 
worldly affairs, and were all engulfed in a fina, therefore, a Muslim 
must refrain from joining any of the contending parties.” The traditions 
specifically dealing with the Khawarij often assert that the sect had devi- 
ated from Islam and that they were the dogs of hellfire,” Some reports: 
specify that the Khawarij were to be considered the faghiva (rebellious or 
deviant) group," and encourage that they be fought and killed.’ In many 
versions, the Khawarij are not referred to by name, but are identified by 
implication. These reports clair that there will came a time when zealots 
with little understanding of the religion will shed the blood of Muslims. If 
they are found, the reports assert, they must be killed wherever they tay 
be found." Other reports quote the Prophet as condemning the Rafida 
(Shi‘a), and calling upon all Mustims to fight them."* Arguably, bee 
these traditions address specific historical conflicts they tend to restrict 
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the scope of the obedience traditions. In other words, by mentioning 
specific historical incidents or groups (such as the Khawarij or the rebel- 
lion of Ibn alZubayr or the Shia), these traditions become applicable 
only (0 these particular sets of facts. For example, ifthe rebellion of the 
Khawatij or Ibn al-Zubayr is condemned, that does not necessarily mean 
that the rebellion of al-Husayn b. “AlN or al-Nafy al-Zakiyya is equally 
reprehensible. Arguably, one can distinguish these reports on the facts of 
each case, As discussed later, this in fact was the chosen methodology of 
some late jurists who argued that regardless of what one might say about 
Ibn al-Zubayr’s rebellion, for example, al-Husayn b. “Als rebellion was 
justified. This gap or loophole, so to speak, is somewhat bridged by tra- 
ditions that provide that one should not chide or attempt to counsel a 
ruler (ami) if the result could be the spread of fina. Pursuant to this 
logic, the prohibition against fitna is not limited to particular conflicts 
that took place in Islamic history, but extends to prohibit ai 

that might result in a fina, Likewise, itis not the Khawarij as 
historical entity, that is reprehensible, but any other group th 
its footsteps. This is particularly the case considering that in early legal 
discourses the word often used for rebels in general was Khawdn (those 
who exit or rebel). 


THE COUNTER-OBEDIENCE TRADITIONS 


The Quran consistently demands the establishment of justice and the 
removal of oppression. For instance, it states: “Why do you fail to fight 
in the cause of God, and for the oppressed men, women, and children 
who pray, °O Lord, get us out of this city whose people are oppressors, 
and send us by Your Will an ally and send us an aid.’ In fact, the 
idea of fina is equated in the Quranic discourse with the existence of 
injustice and oppression, and not with rebellion or civil war, Fitna ix often 
described in the Quran as a pervasive state of oppression by arrogant 
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and unjust rulers." While the Qur’an does not explicitly command in- 
surrection or rebellion against unjust rulers, it does create a powerful 
symbolic construct that can be easily utilized to justify armed resistance 
to oppression." 

Partly because of the inconsistency between the Quranic symbol- 
ism and the obedience traditions, the Mu‘tazilt akHakim al-Bayhaqt 
(d. 4538/1065) accuses non-Mu‘tazily Muslims of having fabricated the 
traditions that demand that every usurper of power be obeyed, even 
if he is an Ethiopian slave, and whether he is just oF not!” One sus 
pects that he is quite right. Nevertheless, an accusation of fabrication 
was not the chosen methodology of the vast majority of Sunnt jurists 
‘There are many Sunnt jurists who simply ignored the obedience re- 
ports, But even more jurists, as we will sec, distinguished these reports 
on technical grounds. Very few, however, declared the reports fabricated. 
‘There are a variety of reasons for this, among them the place that hadith 
and Suna achieved in the early juridical culture. More importantly, 
the inherent conservatism of juridical culture does not usually opt for 
radical solutions such as declaring a whole body of precedent an inven- 
tion oF fabrication, I do not wish to imply that Sunt jurists would have 
necessarily wanted to unequivocally and consistently negate the obedi- 
ence traditions. In fact, these traditions served an important function 
when Muslim jurists wished to advocate order and stability. However, 
‘unitary, unwavering reliance on the obedience traditions would have 
rendered any discourse on rebellion impossible, Significantly, even had 
jurists wished to emphasize a unitary duty of obedience, they still would 
have had to distinguish or otherwise deal with the counter-traditions on 
obedience. 

Perhaps the most important and compelling counter-tradition is the 
practice and conduct of many of the Prophet's Companions and several 
‘of the early jurists who took part, supported, or sympathized with a 

ariety af rebellions, We have already discussed this specific heritage, 
nderin snequivocally all forms of rebellion, in all circumstances, 
would: raise serious questions as to the credibility of several of the 
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most honored figures in early Islamic history: In faet, the opponents of 
rebellion, or the advocates of non-rebellion, focused most of their legal 
energy on distinguishing, limiting, or explaining away the behavior of 
the early Companions o jurists. If rebellion was to be declared a sin, 
some argument had to be found for arguing that the honored forefathers 
did not commita sin by rebelling, Even more, the conduct of some of the 
Companions and jurists was bound to generate counter-traditions that 
would explain ot legitimate their behavior: Again, the counter-traditions 
represent tendencies or trends in carly legal opinions but are not 
developed systematic positions. 

Most counter-traditions appear in the same hadith sources that cite 
the obedience traditions. It is very likely that both types of tradition 
appeared contemporancously. ‘The obedience and counter-obedi 
traditions manifest an unmistakable tension that never becomes fully re= 
solved in the later writings of jurists, This tension is well demonstrated, 
for example, in a tradition in which al-Hasan al-Basrt (d, 110/728) re= 
portedly tells al-Hajjaj that the Prophet ordered: "[We] respect and 
honor the rulers (al-saldtin) because they are God's pride and shadow 
on this earth if they are just.” Al-Hajjaj, apparently surprised by this 
version of the tradition, intimates that he had heard this tradition be- 
fore, and declares: "[The hadith] never said “if they are just." AbeHasan 
promptly answers, “Yes, it [always] did.”7" In order to get a fuller sense 
Of this tension, we will survey some of these counter-traditions in order 
to get a sense of the diversity and complexity extant in the sources of the 
time. 

We have already mentioned the tradition which states that one must 
obey a ruler even if he is an Abyssinian or Ethiopian slave, Some ver= 
sions of this report add the contingency that such a person should only be 
obeyed as long as he implements the book of God, and, in some versions, 
aslongashe leads Muslims in accordance with the book of God (md aga 
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bikum kitdbu Allah ov mi gddakium bi kinébi ANAh)7* Other reports make the 
duty of blind obedience applicable only in the time of the Prophet, Such 
reports quote the Prophet as saying: “Listen and obey as long its Lam. 
with you. After I die, take the book of God, [implement its commands} 
and make what it makes permissible, permissible, and prohibit what it 
prohibits.’" set of widely cited traditions explicitly states that a ruler 
should not be obeyed if he commands a sin (ld ta°ata fr ma yiva), or that he 
should be obeyed only to the extent that he commands what is good and. 
just (innamit al-tiate fF al-mefrif \* This general imperative was put 

the form of an interesting narrative which was later heavily cited in jurid 
cal sources. According to this narrative, a man from the Ansar was pu 
charge ofa military expedition, and the Prophet commanded the soldiers 
under the man’s charge to obey him. After leaving on their expedition, 
the soldiers upset the commander foran unidentified reason, In response, 
the commander then ordered that a sizable fire be lit, and ordered his 
soldiers to throw themselves into the fire, When the soldiers hesitated, 
the commander said, “Didn't the Prophet command you to listen and to 
obey me?" The soldiers, however, remarked, “We have found refuge in 
the Prophet from Hellfire,” and refused to obey, When the Prophet was 
told of the incident, he declared, “Ifthey [the soldiers} would have obeyed 
and walked into the fire, they would have never come out [i.e. they would 
have burned in hell forever}, Obedience is due only in what is good and 
just (ienamd al-ti%atu fi albme rif} Another version of this report insists 
that the whole matter started out asa joke. According to this version, the 
commander ordered the fire lit, and then said, “Don't you have a duty 
tw obey me?” The soldiers said, “Yes.” The commander inquired, "So if 
Tell you to do anything, you will do it?” The soldiers, 
“Then,” the commander asserted, “Lorder you to ju 
But observing thar the soldiers were about to comply with his order, the 
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commander yelled out, “I was just joking with you.” When the Prophet 
\as informed of the incident, he said: “If someone orders you to commit 
asin fie. kill yourselves in this situation), you should not obey.” 

In another fascinating, but most certainly apocryphal, report, the ten= 
sions engendered in the counter-obedience traditions are fully and dra- 
matically displayed. It is reported that Mu‘awiya’s supporter and gov- 
ernor "Ame b. al“As was sitting near the Ka‘ba talking to a group of 
people about the Prophet and his times. Ibn: al-‘As explained that the 
Companions, himself included, were traveling with the Prophet when 
they stopped to rest. The Prophet called the people to prayer but be- 
fore they started praying, the Prophet spoke to the Companions and 
explained that it is incumbent upon every prophet to warn his people 
about the good and evil that will eventually befall them, The Prophet 
warned that after he died there would be much chaos and many fiten until 
the heart of every Muslim would be gripped by terror, The Prophet then 
said that when this takes place, those who would like to escape hellfire 
and enter heaven, let them die while believing in God and the Hereafter, 
Jet them treat others as they would want to be treated, and let them not 
violate an oath of allegiance they gave to a ruler (ind), The Prophet 
continued, "So, if one comes to challenge him [the imdm), then strike his 
neck [ie. the challenger).” The man listening to the sermon took Ibn 
al-‘As to the side and said, “By God, did you really hear the Prophet 
say this?™ Ibn ale‘As pointed to his ears and heart and said, “Verily, my 
ears have heard it and my heart has absorbed it." The man said, "But 
your cousin Mu‘awiya commands us to usurp each other's money and 
umands us to kill each other while God has said... (Quranic verse 
omitted).” Ibn al As fell silent for a while pondering the man’s com- 
ment then said, "Then obey him [Mu‘awiya] in what is consistent with 
God's commands, and disobey him if he orders you to disobey God.""7 
In this tradition, an obedience report is confronted and neutralized by 
a counter-obedicnce report, Iba al As, Mufawiya’s confidant and sup- 
porter, is made to admit that the commands of God come before all else, 
even before his master and benefactor, Mu‘awiya. 

A different genre of the counter-obedience reports may be called 
the empowering or enabling traditions. These traditions promote or 
encourage resistance to rulers in one form or another. A common form 
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of this genre states that the best form of jad (just struggle) is a word of 
truth spoken before an unjust ruler (inns mann fami alibi kalimatu ‘adlin 
Sinda sulténin 0%), ox that the Prophet commanded that Muslims speak 
the truth in whichever context, and not fear the consequences (0a an 
nagita al-hagga haythumed kunn li nakhfs fr Allthi laamata Um). Another 
form specifies that the Prophet said that whosoever resists an unjust ruler 
with his hand, tongue, or heart is a believer: Ione fails to resist through 
one of these means, one is no longer a believer" Other traditions 
assert that the Prophet warned that if Muslims fail to restrain the unjust 
(al-gilimi, they will all be overcome by God's vengeance. In a variety of 
reports, the Prophet is quoted as condemning or disavowing any Muslim 
who believes, supports, or cooperates with unjust rulers." Importantly, 
various reports add that the Prophet declared that whoever dies trying to 
protect his property from a usurper diesa martyr. Of course, a usurper 
of property could be an unjust ruler, a warring bandit, or even a rebel. 

‘The range of raw materials incorporated into the juristic discourses 
on rebellion is not limited to the hadith of the Prophet. Rather, various 
reports on specific historical events and incidents were incorporated 
‘as well, Because these traditions relate to particular historical contexts, 
they are more specific and technical in nature, but also ambiguous and 
Vague in meaning. But this is exactly why they lent themselves well to the 
discourses on rebellion. In one set of traditions, the Prophet is quoted as 
saying that three types of people will die pagan’s death (maze alihiliyya): 
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1) ‘Those who depart from the jamd's and are not obedient; (2) those 
who rebel, striking with their sword indiscriminately, not distinguishing 
between a believer and an unbeliever, and not upholding their promises 
or covenants; (3) those who fight under a blind flag or blind tribatism 
(auhina), or advocate blind tribalism."* ‘The first category refers to 
rebels generally, and the second to the Khawarij specifically. The third 
category is the most interesting. Itis general enough to be a blanket con- 
demnation of any blind loyalty. This is significant, partly because some 
later jurists argued that the difference between a legitimate rebel and an 
illegitimate rebel is that the former rebels because of a fa’n'il (religious or 
political interpretation), and the latter rebels because of Sasabaya (some 
blind loyalty). More importantly, however, these traditions could be read 
asi condemnation of Mufawiya and the Umayyads. For example, Malik 
bb, Anas was reportedly asked about the atl al-‘ayabiyya alladhina kan bi 
al-Shim (the people of blind tribalism that were in Syria); he said that 
they should have been called to repent, and if they refused they should 
be fought." From this point of view, the above tradition would be read 
as upholding ‘Alt’ legitimacy against all who rose against him, The 
first group identified in the tradition would be “Misha and her party, 
the second group would be the Khawarij, and the third group would 
be Mu‘awiya and the Syrians, Considering that the Syrians eventually 
took power, the tradition would be derogatory of those who come to 
power through illegitimate means, In another related tradition, the 
Prophet reportedly warns that the downfall of his nation will be due to 
the fact that impetuous youth (in some versions, from Quraysh) will take 
power, The reports are constructed in such a fashion as to identify the 
‘Umayyads as the group meant by the tradition. Some reports claim that 
the Prophet's Companion Abo Hurayra (dl. 58/678) knew the names 
of every one of these youths, but would only hint at their names without 
speaking frankly, in fear for his own safety. Other reports expl 
that the impetuous youths were Yazid b. Mufawiya and al-Hajjaj 

Other traditions arising from the context of “All's conflict with his 
opponents, instead of being critical of unjust rulers, focus on the moral 
worth of the rebels or the treatment due to them, These traditions do 
hot necessarily encourage or justify rebellion or challenges to power, but 
they do insist on a certain degree of tolerance to be afforded to rebels. 
We have already mentioned the traditions where “AIC commanded that 
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rebels should not be pursued or skiughtered. Similar traditions state that 
in the Battle of Siflin, whenever “Ali captured a rebel, he would take his 
weapon and tike an oath from him not t return to rebellion, and then 
release him." Importantly, there are various reports asserting that AI 
and *Umar b. "Abd al Aziz ordered that the rebels would not be attacked. 
unless they initiated the violenee.™ When told that the Khawariy were 
slandering him, “Umar b. “Abd al“ Adz reportedly told his governor 
that if he (the governor) wished to do so, he could slander them back; 
but "Umar b. “Abd ale" Aziz refused to fight the Khawarij u the 
Khawarij fought him first, Similarly, when told that the Khawarij were 
plotting to kill him, “AW said, “I cannot kill them and they have not killed 
me [yet]. ‘This is quite similar to a report in which a man was arrested 
and brought to “Al, “Alt was told that the man had adopted the creed 
of the Khawanj. “Al asked: "What do you want me to do with him?" 
When it was suggested that the man be exeeuted, “Alt refused and said, 
“Ido not kill someone who has not fought me.” It was then suggested 
that the man be imprisoned. Again, “Alt refused and proclaimed, 
do not imprison someone who has not committed a crime, Set the man 
fice." Furthermore, there are numerous reports in which “AN confirms 
that those who rebelled against him were to be considered Muslinns and 
treated as such, When “Alt was asked if the rebels in the Battle of the 
Camel were unbelievers, he said no. He was asked if they were hypocrites, 
anid he said no, because hypocrites rarely mention God. He was then 
asked, “So what are they?” He responded, “They are our brethren, who 
have treated us unjustly (wm inednund bagh “alaynd).""" Exactly the 
same tradition is reported about the Khawarij." 
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We mentioned earlier that several reports claimed that the Compan- 
ions decided that no liability should be incurred for acts committed 
during the course of the rebellion. In other words, the contendling parties 
would not be held biable for life and property destroyed during the course 
of fighting, According to a report attributed to Sa‘td b. al-Musayyab 
{d. 94/713); one of the prominent jurists of Medina, the reason for the 
exemption from liability is that “each one of the two [contending] par- 
ties sees the other as unjust (fa-hullu edhidatin min al-ta?ifatayni tard al-ukheit 
baghivah)."* Later jurists explored the implications of this argument, and 
whether it means that each of the contending parties has a relative moral 
claim to power or whether it means that the subjective beliefs of each 
party must be taken into aceount, Put differently, this report could mean 
that the two parties contending for power only have a relative claim ta 
power, and hence, if they fight, it snot appropriate to hold one side liable 
for asserting its claim. Alternatively, the report could mean that although 
one party is in fact entitled to power, and is ultimately right, the other 
contending party has a sincerely held subjective belief in the righteous= 
ness of its cause. Because of this sincerely held subjective belief, even if the 
beliefs ultimately erroneous, it would not be proper to hold either party 
liable, 

‘This debate relies heavily on another report which comes by the 
way of Ibn alMusayyab's student al-Zubet (d. 124/741). The Umayyad 
Sulayman b, Hisham reportedly wrote to al-Zubrt asking about a 
woman who had left her husband and joined the Khawarij (Harnriyya). 
She joined the Khawarij in their activities and remarried from among 
them, but later repented and wanted to rejoin her family. Al-Zubet 
wrote back saying: 


The first fina broke out while many of the companions af the Prophet who 
fought in {the Bante af] Bade were will alive, They all agreed not to penalize 
anyone who married (or had intercourse) while relying on an interpretation 
from the Que’an (bi a°udli al-Qur’in\, not w punish anyone who killed shite 
relying on an interpretation from the Que’n, and not to hold anyone liable 
who destroyed property while relying on an interpretation from the Qur'an. 
The only exeeption was that ifthe snd in the possession of 
the usurper, it must be returned. In my views the wornan should be permitted to 
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return to her ffint] hushand, and anyone who may have slandered her should be 
punished." 


Effectively what abZuhrt is saying is that the woman's sincerely 
held belief that it was proper to join the Khawarij exempts her from 
liability.”* Interestingly, Sulayman b. Hashim, although the son of the 
former Umayyad ealiph “Abd al-Malik, at one point had himself joined 
the Khawarij and fought against the last Umayyad caliph.” Al-Zubrt's 
father, as we mentioned earlier, had joined Ibn akZubayr's rebellion, 
but al-Zuhrt himself reportedly reconciled with the Umayyads and ¢o- 
operated with the caliph “Abd al-Malik. This could mean that the whole 
interaction between Sulayman and alZuhrtis apocryphal." Even ifit is, 
this would be largely irrelevant. What is significant is that later Muslim 
jurists relied heavily on this, and the other reports discussed above, in 
arguing the law of rebellion in Islam. Importantly, by extending the 
rule of exemption from liability to the Khawarij, this report represents 
significant trend which was later endorsed by many jurists, As discussed 
Inter, the status of the Khawarij has remained problematic throughout 
Islamic history because of the group’s extremist views and its bloody 
methods. If the Khawarij are not 10 be held liable then, by extension, 
any other less extreme group would be excused from liability as well. In 
another repart dealing with the Khawari this one attributed directly to 
©All itis claimed that “Att said that if the Khawarij rebel against a just 
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ruler, then Muslims should fight them. However, if the Khawarij rebel 
against an unjust ruler, Muslims should not ght them because in this sit~ 
uation they may have a legitimate eause of action (ali tugdtilahur fa-inna 
Jahun maga)" Arguably, the reasoning of this report could be extended 
to less extreme rebels who might rebel against an unjust ruler: 
Gertainly, Lam not contending that any of the reports mentioned above 
of necessity encourage or support rebellion. Rather, they are susceptible 
to being interpreted or constructed in such a way that they would render 
a supposed duty of unquestioning obedience problematic. I have chosen 
the reports that figure prominently in later discourses on rebellion, If 1 
mn correct in asserting that these reports came into circulation in the first 
halfof the second century or earlier, then they were partof the raw mate- 
rial which was used to construct the discourses on rebellion. Of course, it 
is very likely that early tends and attitudes towards rebellion generated 
many of these reports in the first place. Lam also not discounting entirely 
the possibility that the Prophet or “Als, in one form or another, were the 
originators of some of these reports. It is quite possible that the Prophet 
made statements on the need to obey God even if it meant disobeying 
others, Similarly, it is possible that “AIK refused to declare his political 
opponents unbelievers or shed their blood without limitations, It is also 
possible that the collective memory of Muslims recalled some exhorta- 
tions from the Prophet or “Alt on the issue of authority, obedience, and 
rebellion, whieh the traditionists later articulated in the form of canonical 
hadith traditions. But even in their canonical form, without the develop- 
ment and systematization of jurists, these traditions, despite their highly 
structured and formal constructs, are susceptible to an endless array of 
interpretive and reconstructive activity: Relying on the traditions from 
“Alt about rebellion, for example, one may argue that “AI was the just 
ruler, and that the Umayyads were illegitimate usurpers. Alternatively, 
‘one may argue that the Umayyads were the just rulers, and all those 
who rebelled against them were illegitimate usurpers, In either case, one 
could still argue that rebellion is not a sin as long as the rebellion relies 
on i plausible religious interpretation, One can also argue that rebellion 
is never justified but then argue that it is legal to defend oneself against 
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acts of injustice. Henee one can construct an argument that rebellion is 
illegal unless itis an act of self-defense. 

Even the traditions that provide that a ruler should be obeyed only 
to the extent that he implements the Quran are inherently vague, and 
can only be given substance within the context of a political, social, 
or jurisprudential discourse. ‘The rallying call that judgment should be 
in accordance with the Que’an and the command of God was com- 
mon among the rebels of early Islam." Yet the inherent vagueness of 
such a call is well demonstrated in an anecdote cited by Muslim jurists, 
‘The Quera’ (eventually called the Khawarij) broke with “Alt and lefi for 
Harara” because they accused him of having abandoned the law of the 
Quran when he accepted the possibility of peaceful settlement with 
MuFawiya. The Khawari who were quite pious but legally unsophisti- 
ated, would yell at “All, “You have made human beings the supreme 
judges [sovereigns] over God's religion while God should be the Supreme 
judge [the Sovercign].” “Al, frustrated by the polemics, brought # 
huge Que’an and called upon Muslims w gather. He then poked at 
the Quran with his finger and said: “Oh, Qur'an speak to the people.” 

The peaple exelaimed, “What are you asking for? Is ita human being s0 
that it would be able to speak? It is but ink and paper, and we (human 
beings} speak in accordance with what we recite [understand] from it 
(innamd hucea midddun sea warag wa naka natikallamu bi md raweaynd minku), 
“Alrthen said "[In this fashion] the book of God judges berween me and. 
those people {the Quera’}.” "Al went on to explain that based on an anal- 
‘ogy drawn from Quranic injunctions regarding a marital dispute, andon 
an analogy drawn from the conduct of the Prophet, his interpretation as 
to how he should conduct himself with Mu'awiya was well supported!” 
Muslim jurists did not cite this example only to demonstrate that Al 
= Crone at Moe af, 9 ernomanie that a vague cal vo de proc te Qa 

tind Sua wa coon atu wary eis easy Un The cal wr rodeo cg axon 

inthe book of Goal ha and sl hay arog emave appeal i 

2 very bevewig i 

fon te eden ha 

Su'wwiyn rejexted the quali candi, 

sdiedance sho yo abo sr Ce ask Hala, Cal 67 3 


© The Maja ab* Asqaland, Fath, :ov=yog: abShawhaat, Np wert Another report mes * AN 
ss Wechuicalty A ran cava Wo 


fl fghe thea ewe sha rh al ays” Tae esa sad, “Bt (yon pp say hey 
sae glo.” "AN rexpons Ino allegown 
an Be wits te umd’ refers at) 

ashes sn 


130 Rebellion and siolence in Islamic laze 


was more reasonable and knowledgeable than the Khawarij, but also to 
explore the range of possible legitimate disagreements that might distin- 
guish a rebel from # non-rebel, or distinguish one rebel from anoth 
‘This example is also relevant to the larger context of ascertaining the 
proper balance between politics and legality. While Muslim jurists were 
not willing to argue that all matters that pertain to law are susceptible to 
only one correct interpretation, they were also not willing dogmatically 
to champion the cause of polities. Law cannot always yield singular and 
definitive results, but that does not mean that political expediency should 
always prevail, or that law, because of its indefiniteness, should abdicate 
the determination of correctness or legitimacy to politics. 

Both the obedience and counter-obedience traditions do not yield 
any inevitabilities; they merely set trends, The various trends were con= 
structed and reconciled in a fashion that would ultimately make the 
jurists the ultimate arbiters not only of law and order, but also of the 
legality of rebellion. At this point, it is useful to give a demonstrative 
example of this process of reconciling and reconstructing the traditions 
‘on obedience, The implication of this example is that the jurists, and 
not the rulers, are the anes empowered to decide on what is 0 be 
sidered a legitimate or illegitimate rebellion, ‘The jurist Ibn al-Quyyim, 
for instance, citing the obedience traditions, conceded that rulers must 
be obeyed without question, but he also asserted that rulers may only 
be obeyed if they command that which is good and just (ma‘rif), The 
tension between the two imperatives is resolved in the following fashion; 


Properly speaking, the rulers (al-umani? are obeyed (ony 10 the extent] that 
their commands are consistent with the [artiewations] of the religious sciences 
(alm, Hence, the duty to obey them [the rulers} derives from the duty to obey 
the jurists (fo %atuhnon tation fiat a-ulami?. [This is because} obedience iv 
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due only in what is good (mnaf), and what is required by the religious sciences 
(wea md acejababa al-“lm), Since the duty to obey the jurists is derived from the 
duty to obey the Prophet, then the duty to obey the rulers is derived from 
the duty to obey the jurists [who are the experts on the religious sciences}, 
Furthermore, since Islam is protected and upheld by the rulers and the jurists 
alike, this means that the laity must follow [and obey] these hwo [i.¢, the rulers 
sand jurists." 


If one carefully examines this argument, one finds that Ibn al-Qayyim 
took parts from the obedience and counter-obedience traditions and 
reformulated the traditions into an entirely new construct. He argued 
that the duty to obey the ruler is derivative of the duty to obey jurists, 
and the duty to obey the jurists is a derivative of the duty to obey the 
Prophet. ‘Therefore, the jurists are obeyed to the extent that they obey 
the Prophet, and the rulers are obeyed to the extent that they obey the 
jurists. Although the last sentence of the quotation gives the impression 
that rulers and jurists must be equally obeyed by the laity, this impression 
is superficial, Rulers are to be obeyed if their commands are consi 
with the commands of religion, and itis the jurists who study and 
the commands af religion. Consequently, in the final analysis, it is the 
jurists that must be obeyed. The traditions on obedience and counter- 
‘obedience have been reconstructed in this argument into something 
entirely different ~ these traditions now favor the Prophet, then the jurist, 
then the rulers." A similar process of innovative reconstruction was 
carried out in the juristic discourses on rebellion with the end result 
being that the jurists would become the final arbiters of the standards by 
Which a rebellion is measured and treated. 


THE DISCOURSE OF REPORTS ON REBELLION AND BANDITRY 


In historical practice, as we saw, rebels were often addressed or treated as 
bandits. The early traditions did not clearly distinguish between rebellion 
and banditry either. The two categories of bight and muhiinh were not 
separate and distinct, and many early reports lapsed or confused the two. 
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‘There were, however, two trends: the first, reflected in the reports above, 
tended to emphasize amnesty and exemption from liability for rebels, 
and the second tended to invoke the language and symbolism of the 
hiviba verse in the context of addressing rebellion. As noted earlier, in the 
developed juristic discourses hirdba became the crime of highway robbery 
or banditry, and this crime was clearly distinguished from rebellion. 
However, the early reparts did not reflect this distinetive clarity. Many 
carly reports equated hiraba with the act of waging war against Muslims 
afier having become an apostate, In this context, firdba involved the 
formal renunciation of Iam, and the waging of warfare against Muslims. 
Other reports did not assume a formal act of apostasy, Rather, these 
reports referred to general acts of lawlessness in which life and property 
were destroyed. However, these acts of lawlessness could be committed 
during the course ofa rebellion. This effectively meant that firdba would 
be indistinguishable from rebellion, 

Many of the early reports on hirdba are extremely vague. For example, 
itis reported that SaTd b, al-Jubayr said: “Whoever wages war isa muri 
(man hdraba fa-huww mubinb). I he destroys a life, he should be killed, If 
he destroys life and property, he should be crucified because crucifixion 
is harsher. If he destroys property without destroying life, he should be 
amputated from opposite ends,”"® ‘The statement "whoever wages war 
isa muhirib” is very broad, and could possibly apply to a variety of acts 
and categories of people. It could apply to an apostate, bandit, rebel, or 
anyone else who uses armed force against society. ft should be recalled 
that Said b. al-jubayr was reportedly executed by alHajjaj for taking 
part in the rebellion by al-Ash‘ath." If, in fact, Ibn Jubayr is the source 
of this report, it would be unlikely that he would say that anyone who 
wages war against a nuler is to be considered  muhdnib, Yet it would be 
advantageous to the Umayyads to attribute a report to Thn alsJubayr in 
\Which the clear implication is that whoever wages war against a ruler is 
to be killed, crucified, or have their limbs amputated.!"? 

Other reports, not attributed to Tbn Jubayr, simply state that findba is 
shirk (disbelief o not believing in God),'™ or state thar the mudnb is one 
Who fights religion (al-muhdrilu man hivaba al-din). Fighting religion is then 
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equated with spreading corruption on the earth." These expresiions 
could have a variety of meanings. They could mean that firdba only ap- 
plies to apastates who abandon Islam and then declare war on society, or 
they could mean that for anyone who rebels against the ruler, even if he 
claims to be a Muslim, itis. as if he has waged war against religion.!" Sev- 
eral reports refer to the *Urayna incident, and give the elear impression 
that hirdba refers to an act of apostasy coupled with warfare." However, 
other reports address hirdba as a crime involving gaf“al-fariy, which 
erally means to obstruct the road or prevent passage, but usually refers 
to highway robbery.” Nonetheless, this does not necessarily add clarity 
to the problem. Rebellious groups such as the Khawarij would regu- 
larly attack caravans and obstruct passage. In some reports, for example, 
instructions are given not to attack the Khawarij unless they obstruct 
passage and terrorize the wayfarer!"® More precise reports assert that 
hiniba involves a thief who commits highway robbery 

Books of hadith reflect the ambiguity that surrounded the early dis- 
courses on haghy and hisdba. As Thu Taymiyya noted, they do not contain 
ter on fighting the bughih, Frequently, there is a chapter entitled 
“Fighting the Khawarij" which often contains a mixture of at times con- 
tradictory reports on the early history of the Khawarij and on All's 
conduct towards them. The segment entitled "Fighting the mudribin” 
usually contains the reports on ident without further 
elaboration. Al-Bukhart does have a section subtitled “What has been 
reparted regarding these who have an interpretation (ma ji’a ft al-mula’. 
‘awweitin).” Importantly, however, the only reports mentioned under the 
section pertain to an incident regarding the different readings of the 
Quorn, and incidents during the life of the Prophet and the hypocrites 
of Medina. But there is no mention of the bughid."® ‘The organizational 
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structure for these various topics is rather interesting, Reports about the 
apostates, the heretics (zanddiga), those who break with the jama‘a, the 
muhiribin, those who cause corruption on the earth, and the Khawarij 
follow each other in a flood of traditions. If one was to speculate about 
a general onganizational heading under which all these topics are sub- 
sumed, it might be “the trouble makers." 

Although one cannot read too much into the organizational struc- 
tures of books of hadith, the essential point is the lack of clarity as to the 
concepts oF categorizations that surrounded the issue of rebellion in the 
first «wo centuries of Islam." Abo al-Hasan al-Ashfart (dl. 330/941), for 
example, reporting on the early views on baghy and bughih, reflects much 
of this ambiguity. According to the views that al-Aslart describes, these 
terms are used to apply to government or rebel forces, and are used in 
ch a way as to be the functional equivalent of the word “opponent.” 
For instance, the author reports that the Khawarij argued that ‘AU had 
become an unbeliever when be neglected to fight the bughth.""" Bughih 
in this context means Mufawiya and those who rebelled against “AN, 
Al-Aslfart then reports that yarious groups disagreed on whether the 
Inghih may be assassinated oF killed by stealth (chtalaft fi qatl al-bughih 
ghilatan), He states that some of the Muftazila, Khawiri, and extreme 
Shr‘ts believed that itis permissible to assassinate opponents.'" Here the 
word bughdh means political opponents or government officials (probably 
the Umayyads or ‘ Abbasids). Later, the author discusses the early views 
‘on whether ene may conduct commercial transactions with al-gdfi" 
al-biighi (ewa ikhtalafa al-nisu fi mubdytiati al-gatt al-bagh’). Ax explained 
carlier, al-gdfi® means someone who obstructs the waylarer or a high 
way robber; al-bighi means a rebel or unjust person, Using the 1wo 
terms together could mean a rebellious bandit or a bandit who is a 
rebel. Importantly, however, al-Astfart says that a group of people said 
that one should not buy or sell from such a person unless he aban- 
dons the fina.” In this context, it is likely that al-Ashfart is using 
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the word to refer to those who attack caravans and commit high- 
way robbery. This could be any common highway robber or rebel 
who commits highway robbery: Most likely, however, it refers to the 
Khawarij, Therefore, we find that the word Aagly has been used, all 
in one text, to refer to rebels, the state and its officials, and to the re= 
bellious group the Khawarij. This lack of preeision in the use of the 
terminology reflects the fact that legal discourses, at that time, had 
not yet fully co-opted terms and rendered them inte technical terms 
of art. In fact, the full eo-optation of the terms did not take place until 
well after the fourth/tenth century, and in a few sourees, the lapsing 
and confusing of hiriha with baghy continues up to the ninth/fifieenth 
century, 


THE EARLY JURISTIC EXPOSITIONS ON REI 


L10N 


Early jurist discourses on rebellion are vague and largely unsystematic, 
Atthe same time, one cannot claim that these juristic discourses are dog 
matic or of « unilateral nature. The complexity found in the traditions 
discussed above are fully reflected in the early juristic discourses on the 
topics of rebellion and banditry. The early juristic culture was searching 
for concepts that would distinguish the treatment of rebels fram other 
elements who violated the law, but that culture was not sufficiently de- 
veloped to be able to do so with systematic precision." 

The Mucajja® of Malik b, Anas (d. 179/795) does not cover the 
subjects of baghy or hiriba. There isa report mentioned in it that Satd b. 
alMusayyab reported that the caliph “Umar b. a-Khatjab executed six 
or seven men who killed someone through glila, As noted earlier, ghia is 
to kill someone by deception or stealth which, in some situations, could 
bean assassination. Onganizationally, this tradition is placed right before 
8 feport on executing someone who uses magic and casts spells." In 
another narrated version of the Muay, it is reported that Malik ruled 
that a man who kills another through ghila, without anger or spite, must 
be killed, and the family of the victim, even if they wish to do so, do not 
have the right to pardon the offender" Effectively, murder through 
ghila is considered an aggravated crime which necessitates that the 
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offender be executed, and that the options of blood money or pardon 
not be allowed 

Various positions are attributed to Malik b, Anas by the Malikt ju- 
rists Ibn al-Qasim (d. 191 /806), Hammad b. Ishaq (cd. 267/880), his 
brother Isma‘ll (d. 282/896), and Saknan (d. 240/854). It is difficult 
to ascertain whether, in fact, Malik held any of the views attributed to 
him. Importantly, however, the various reports, whether attributed 10 
Malik directly or to one of his students, represent trends in early Maliki 
jurisprudence. According to Sahnin and Ibn a-Qasim, Malik held the 
view that the Khawarij and Qadariyya should be asked to repent, and 
if they refused to do so, should be killed.!®> When asked if his view was 
the same for all such heretics (ahd al-ahwd? or akl al-bidd), Malik report- 
edly said yes." This would presumably mean that the Shia, Mu‘tazila, 
and other groups would also be asked to repent or be killed."7 But 
heyond this basic position attributed to Malik, the consistency of the 
reports end, Sabndn reports that Ibn al-Qasim said that Malik asserted 
that the above-mentioned so-called heretical groups should be asked 
to repent ot be killed only if the ruler (idm) is just. This also means, 
Sabndn argues, that if these groups rebel against a just ruler, they are 
to be fought and asked to repent.'*" No indication is given as to what 
should take place ifthe ruler is not considered just. Beyond the issue 
of the quality of legitimacy of the ruler, the treatment that is supposed 
to be afforded to the Khawarij and other groups is quite puzzling, {bn 
aleMawwae (d. 269/882) reports through Ibe al-Qasim that Malik held 
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that ak al-bidé should not be fought or killed as long as they accept 
the authority of the imam and do not rebel. Rather, they should be 
arrested, imprisoned, beaten, boycotted, and socially ostracized until 
they repent."® According to Ibn al-Qasim, Malik argued that because 
the Khawarij rely on a religious interpretation (fa’wil), they should not 
he held responsible for life or property destroved.'" When Salnan in= 
quired of Tbn al-Qasim about the difference between the mufdribiin and 
the Khawarij, Ibn abQasim explained that there is a material diffe 
ence between the two, The muhdribin violate the law because they are 
corrupt and sinful, and because they are motivated by selfish interests 
On the other hand, the Khawarij fight over a religious interpretation 
that they believe to be correct (gdtalé ‘ald dinin yarazena. annahw al-savci), 
Therefore, if the Khawarij repent, they are not to be held liable for life 
or property that they may have destroyed. However, if property that 
they may have usurped is in their posession, this property may be re> 
trieved from them. If the muha repent and surrender before they 
are seized by the ruler, they are pardoned as far as the rights of the 
ima (bagg al-invon) are concerned, but they are not forgiven as far as the 
rights of people (/ugiig al-nds) are concerned." At this point, Sabnan 
does not explain what any of this means. ‘The implication, however, 
is that there is a material difference between those who commit vio- 
ence because of « religious motivation and those who commit violence 
because of a desire for private gain. Those who commit violence be= 
cause of religious motivations are not held Hable for life and property 
destroyed, Those who commit violence because of selfish interests are 
not forgiven lor life and property destroyed. If'they repent and surrender 
before being seized by the ruler only the punishments of God are fore 
given but the liability for acts committed against private individuals is not 
negated"? 
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According to Ibn al-Qasim, Malik gives the ruler a considerable 
amount of discretion in dealing with bandits who are motivated by 
selfish interests, Ifthey terrorize the wayfarer, without usurping property 
or slaughtering people, the ruler may choose to kill or crucify them 
or amputate their limbs" Malik recommended that if bandits are 
captured before having the opportunity to terrorize or commit any other 
rime, they are to be whipped and placed in prison until they repent.’ 
If, however, bandits kill or usurp property, Malik recommended that 
they be killed without amputation or crucifixion," Importantly, Malik 
asserted that if bandit is able to carry on his criminal activity for a 
Jong time and become powerful, the ruler does not have discretion and 

wist have him killed, even if the ruler cannot prove that the bandit 
killed or usurped property." Furthermore, if « bandit usurps property 
or commits murder and is captured before he repents and surrenders, 
the bandit must be killed, have his limbs amputated, or be crucifies 
The ruler cannot pardon him.” Fighting bandits or resisting them is 
to be considered a religious jd." 

As a general matter, there are two categories in early Malikt legal 
thought: the bandits who are treated according to the firdba verse; and 
the Khawarij, who are an indefinite other, Although the Khawari, une 
like the bandits, are not Hable for what they destroy, as long as they 
continue to adhere to their system of belief, they are to be killed all the 
same. Therefore, after citing some of the traditions indicating that the 
Companions agreed to forgive all that had been destroyed in the fina, 
Sabnon cites a tradition which provides that the Khawarij, unless they 
repent, “should be killed for their baghy.”" ‘This could mean that the 
Khawarij, and possibly other groups, are to be designated within a spe= 
cial category called the bughdh, which is distinguished from the category 
of muhiinb, Nonetheless, this might be a distinction without a substantial 
difference. Uhimately, it is not clear whether the Khawarij are consid- 
lly superior to bandits. For example, Malik reportedly 
1 ritual funeral prayers may not be performed on the Khawarij 
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or similar sects. Their funerals may not be attended and their ill may 
not be visited." Further, Ibn Iskaq reports that according to Malik 
sectarians such as the Khawarij should be killed for the corruption they 
cause in religion, which is derived from the idea of causing corruption on 
the earth. The corruption caused by the Khawarij in religion is no less 
evil than the corruption caused by highway robbers or bandits on the 
earth, Therefore, those sects are to be given an opportunity to repent, but 
if they do not, they are to be killed; not for being unbelievers (Aur), but 
for causing corruption in religion and on the earth.'*" Another repott 
maintains that Malik argued that the Khawarj and all other innovators 
in religion (ak! al-bidi’) are not to be considered infidels (Auffa), but they 


if the opinions attributed to Malik are in fact his," 
according to early Malikt doctrine, other rebels, who are not Khawarij 
‘or who do not belong to a recognizable non-Sunnt sect of Islam, are to 
be treated. 

The Qadt Aba “Umar (d. 320/q32),. Maliki jurist who lived well after 
al-Shafi't had articulated his doctrine on the bughih, was perhaps aware 
ff the incongruity in the Malikt discourses." He cited the view that the 
Khawarij and others must repent or be killed. He, however, insisted that 
the Maliki doctrine regarding the hughah is exactly the same asal-Shali'Y's: 
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the wounded cannot be killed and the fugitive may not be pursued. He 
went on to explain that the jurists have agreed that whoever breaks with 
the jamda, uses force, terrorizes the wayfarcr, and causes corruption on 
the earth must be killed unless he repents before he is captured. However, 
Abo “Umar explained, these jurists have considered being defeated in 
ing a fort of repentance. He therefore implied that 
while most jurists agree with Malik’s position on repentance (istitaba), the 
main diflerence is that these jurists considered retreat in battle a kind of 
fepentance. Abt “Umar went on to criticize aht al-adith for considering 
the Khawarij and other sects to be unbelievers (Aya), He argued that a 
person who exercises his jtiid seeking God's approval, but is ultimately 
wrong, cannot be equated with an unbeliever. The afl al-hadith rely on 
several traditions from the Prophet which strongly condemn dissenting 
and waging war against the community. Nonetheless, Abo ‘Umar noted, 
these traditions are opposed and contradicted by other traditions which 
assert that anyone who declares the testament of faith cannot be declared 
anunbeliever."® Aba Umar went on to argue that Malik did not prohibit 
the performing of funeral prayers over the dead from sects such as the 
Khawarij, Rather, Malik preferred that the laity, not the jurists, would 
perform the funeral prayers over such people, However, he argued, the 
majority of jurists did not abject to performing the funeral prayers, and 
did not agree with Malik on this point 
Despite Aba ‘Umar's best etlorts at a reconstructive systematization, 
the early Malikt doctrine did not become better clarified or more coher~ 
ent. The Shafi't doctrine, as we will see, is in reality not at all similar 
to the early Malikt position, Furthermore, the idea that the early Malikt 
jurists considered a retreat from battle a form of repentance is creative, 
but completely unfounded, Importantly, it is also not clear why the ex= 
istence of a religious interpretation is sufhcicntly material to permit an 
exemption from liability, but is not material enough ultimately to prevent 
the execution of a Kharijt. In reality, carly Malikt juristic discourses do 
ot have a doctrine of rebellion, but do have a doctrine of heterodaxy, 
This does not mean that rebellion was rejected or uniformly condemned; 
it only means that rebellion was not dealt with as a systematic and co- 
herent issue.” Malik and, perhaps more so his students, were primarily 
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concerned with condemning those who attack travelers or commit some 
form of armed robbery. Itisalso quite probable that Malik considered the 
Khawarij and other sectarians to be heretics. Beyond issues of theology, 
early Maliki discourses do not deal with the issue of rebels who might 
not necessarily adhere to heterodox ideas. Nevertheless, as the idea of 
the special status of al-muta’axcwilin (those who have an interpretation) 
found currency and spread, Ibn al-Qasim, and later Sabnan, integrated 
the popular notion into Maliki discourses, but did so in at largely unsys= 
tematic fashion, Notably, Ibn Abt Zayd (d. 386/q90-7), writing a few 
years after Aba ‘Umar, reports the conflicting early opinions of Malikt 
jurists discussed above, but also attributes to the Medinese jurist “Abel 
al-Malik b. al-Majishon (d, 212/827) some opinions that resemble the 
developed determinations concerning the buglth. AUthis point in his text, 
Ibn Abt Zayd stops using the labels all al-aleed’ and the Khawdrij to de- 
scribe rebels, and uses terminology typical of abkim al-bughih. However, 
considering the discrepancy between the opinions attributed to Maliki 
jurists who were Tha al-MBjishan’s contemporaries and the views de- 
scribed in Ibn Abt Zayd's text, it is unlikely that Ibn al-Majishan actually 
held the views attributed to him. It is much more likely that Ibn Abt 
Zayd's writings on the bughdh refleet the legal doctrines of his own age, 
and his own views." 

Early Hanaft jurists reflect the same type of ambiguity regarding rebels 
and bandits. Nonetheless, it is clear that a general distinction is made 
between rebels, bandits, and apostates, Aba Hantfh’s student al-Qadt 
Aba Yosuf (a. 183/799) wrote his Aitdé al-hand) at the behest of the 
“Abbasid caliph Harn al-Rashid, and reportedly he often responded to 
questions put to him by the caliph. In his book, Abd Yasuf is keen to 
point out that the Khawarij were in error, and that they have violated 
the consensus of the Prophet and the Companions, but he does not 
extensively focus on the status of the Khawari.” In Aitdb al- Aland, 
Abit Yasuf goes on to respond to a question purportedly put to him by 
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the caliph regarding how to conduct warfare against ah al-yibla (fellow 
Muslims)" Aba Yosuf explains that the authentic reports that have 
reached him and his fellow Hanafi jurists, (al-sahthu ‘indand min al-akhbdr) 
are that “Alt never fought his opponents without warning them first, and 
that afier defeating them ‘AN did not enslave or kill eaptives, did not kill 
the wounded or fugitive, and did not confiscate any of his opponents’ 
properties." By contrast, earlier in his book, Aba Yasuf argues that 
if people become apostates and wage warfare against Muslims, they 
may be taken captive and enslaved and their properties confiscated, 
‘Mier defeat, however, the rebels are to be pardoned. However, if the 
ruler fears that if he pardons the rebels they will reorganize or join 
another party and rebel again, he may place them in prison until they 
repent.!® Other than citing “Alf as his authority, Abo Yasuf does not 
explain why Muslims should be treated differently than apostates, and 
does not elaborate upon the distinction between apostates and rebels. 
Importantly, he uses the expressions fighting ah! al-gibla and aht al-baghy 
interchangeably. The clear implication is that aff al-bagiy are Muslim 
rebels. 

Abo Yasuf notes two areas of disagreement, He states that some have 
disagreed with the Hanafis regarding property found in the rebels’ war 
camp. Some have argued that what is found in the war camp, unlike 
all other properties, may be confiscated. Furthermore, some have said 
that if the rebels’ war carp remains standing, or if the rebels have re= 
inforcements (idhd Ana lahum firatun yakjo'ina ilaytd), then the captive, 
wounded, and fugitive may be pursued and killed." Significantly, Abo 
‘Yasuf implies that this opinion is a minority position within the Haanaft 
school!" He adds that the weaponry and livestock of the rebels may 
be confiscated and divided. But he reemphasizes that “AI and his son 
al-Hasan disliked the killing of rebel prisoners, and that they used to 
release prisoners after taking their weaponry'®? Abo Yosuf also adds 
that the loyalists (ah! al‘ad!\°" killed in battle are to be treated as 
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martyrs. Meanwhile, ritual prayers should not be performed on the dead 
rebels." 

In addressing the bughah, Abn Yasuf docs not refer to or cite Aba 
Hanifa. While referring to some general indefinite debates about the 
treatment due (o rebels, none of the doctrines he addresses seem to be 
firmly established or well developed. Nonetheless, Aba Yasuf is actively 
partaking in constructing a collective memory about “Al's conduct, and 
then using this conduct as the yardstick of legality: While be mentions the 
disagreements among jurists concerning how rebels should be treated, 
he is keen to point out that “Alt preferred not to execute or persecute 
rebels. Aba Yasuf states that some scholars (bef al-mashyabha) told him 
that Ja‘ far al-Sadiq said that Mubammad al-Baqir said that in the Battle 
of Basta “Alt would not kill anyone who laid dawn his weapon or took 
sanctuary ina home, and that he would not confiscate any of the rebels’ 
personal properties." 

When addressing hindba, Abo Yasuf does cite Aba Hanifa but 
disagrees with him, Abo Yosuf simply defines the crime as the act of 
highway piracy with the purpose of killing and stealing property. He goes 
on to explain that Abo Hanifa had ruled that ifa muddnb usurps property, 
he is to have a hand and a foot amputated from opposite ends but is 
not to be killed or crucified. If the muhdnib commits murder, he is 10 be 
executed. Ifthe muhinb, however, usurps property and commits murder, 
then, according to Abo Hantfa, the ruler has three choices: (1) he may 
execute the offender, and nothing else; (2) crucify the offender but not 
amputate his limbs; or (3) amputate the offender's limbs from opposite 
ends and then crucify or execute him, Aba Yosuf, however, disagrees 
‘with his teacher, and says that in his opinion the penalties should be as 
follows: if the offender usurps property, he is to have a hand and a foot 
amputated from opposite ends and nothing else; if he murders, he ix 
to be executed and nothing else, and if he commits murder and \surps 
property, then he is to be crucified.” Effectively, Abo Yasuf"s approach 
takes all discretion away front the ruler because cach crime has a specific 
punishment 

Apparently, Abo Yosuf assumed that there is a difference between a 
bandit and a rebel; the punishments specified in the /iniba verse apply 
to bandits, while no specific punishments seem to apply to rebels, Yet 
it is not clear what distinguishes a rebel from a bandit other than the 
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act of committing highway piracy. This raises the question of whether a 
rebel who attacks travelers may be meated as a bandit. The ambiguity 
that surrounds the (wo categories is emphasized in a passage in which 
Aba Yosuf discusses the liability of the rebels. He explains; "Whoever 
repents from amongst al al-baghy and follows the ruler, and listens to 
and obeys him, will not be held liable for blood [spilt] or injuries caused 
by him during the battle. He will also not be held responsible for de- 
struction of property unless usurped property is found in his possession; 
if usurped property is found in his possession, it will be returned to 
its [rightful] owner.”"" But then he goes on to say that the same is 
applicable to a bandit who cormits highway piracy. I he repents be- 
fore being captured and listens to and obeys the ruler, he will not be 
held liable for life and property destroyed in the course of his erime."® 
This passage means that bandits and rebels are expected to repe 

obey, and by doing so they escape liability. The rebel eseapes abil 
for what he destroyed while the bandit escapes the punishments speci 
fied in the Que’an. Although Abo Yasuf cites “Al's clemency, the ques 
tion remains: May a rebel be punished at the absolute diseretion of the 
ruler? 

‘The other Hana jurist who deals with the issue of rebellion and ban- 
ditry is Muhammad b. al-Hasan al-Shaybant (4, 189/804) in his Siyar 
fiom Aitib al-Asl. Majid Khaclduri has translated Shaybant’s Siva!" but 
Whether or not this book was written by al-Shaybant is open 1 ques 
tion. ‘This book is reported to contain Abo Hantfa's views, dictated by 
Abo Yosuf to al-Shaybaint, Most copies of Aildé al-dyl do not contain 
the chapter on Sivar (this is the chapter that deals with issues relating. to 
the conduct of state). Aceording to Khadduri, the eldest manuscript 
existing for the chapter on saris ftom 638/ 1240. Importantly, some 
of the views found in the text translated by Khadduri are too advanced 
to have been written in alShaybant’s lifetime, Many of these views are 
characteristic of the developed Hanafl position in the fourth/tenth cen- 
tury, or even later: Rather, the text translated by Khaddurl contains a 
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mixture of advanced Hanafi legal doctrine and earlier Hanafi views." 
Tam not necessarily doubting that al-Shaybant wrote Aildh al-Ast or that 
there was, in fact, « part of this book that dealt with siyar. My arguinent 
is that additions have been made to the original text representing late 
Hanaft legal views.'* Therefore, I have focused on the parts of the text 
that seem (o represent early Hanaft doctrine. 

‘The textattributed toal-Shaybant emphasizes Als clemency towards 
rebels, Prisoners may not be killed or enslaved, and the property of rebels 
may not be confiscated.’ ‘The text also attributes to Abo Hanif the 
view that if the rebels have a group with which they may tke refuge 
(va), then the rebel prisoners may be killed, the fugitive pursued, and 
the wounded dispatched. Nonetheless, as noted above, it is doubtlul 
that this had become, by al-Shaybants time, settled Hanaft doctrine. 
Rather, the idea that a rebel group thar has access to reinforcements 
for that has a group with which it can take refuge is to be treated more 
harshly seems to have been one of the competing schools of thought in 
al-Shaybant’s time, While the text argues that rebels are not to be held 
liable for life and property destroyed during the course of their rebellion, 
no sharp distinction is maintained between highway robbers or ban- 
dits and rebels." The discussions on highway robbers are intermingled 
with discussions on rebels." Nonetheless, Abo Hantfa is reported to 
have maintained that those who fight with a fet! (a different religious 
interpretation) must be treated differently than “marauding adventur- 
ers who commit crimes for private gain.'” However, in response to the 
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question “Why should the rebels not be held liable for whatever of those 
thing that they have committed fie. crimes}?” the text gives a rather 
technical response: “Because the rulings [of the loyalists] do not apply 
in rebel territory} and they [the rebels} would be regarded as 
ing been separated {from the Muslims} like the inhabitants of territory 
of war." According to this logic, rebels are exempted from liability for 
offenses committed during the course of or after the rebellion because 
of a jurisdictional point. The rebels’ camp during the rebellion, or any 
territory over which they might have prevailed afier the rebellion, is con- 
sidered to be outside the jurisdiction of the loyalist forces. Therefore, the 
loyalists do not have jurisdiction over crimes or offenses committed in 
rebel territory.’ If rebels, however, commit an infraction before they 
commence their rebellion, shey will be held liable because before the re- 
bellion commences, the rebels remain under the loyalists’ jurisdiction."7" 
jerpretation adopted by the rebels that ex- 
the notion that rebels have a. separate 
jurisdictional domain from that of loyalists. 

This position is entirely consistent with the developed Hanaft doctrine 

igdiction. For example, the Hanafis argue that Islamic laws cannot 
be applied outside the jurisdiction of Muslim territory”? It is difficult, 
however, to ascertain whether the Hanafl theory of jurisdiction had be- 
come sufficiently developed as to warrant this argument or whether this 
portion of al-Shaybani’s text was added later. Nonetheless, the evidence 
does seem to indicate that issues relating to the jurisdiction of Iskamic 
Jaw were debated between al-Shaybant and Aba Yosuf early on." The 
question then becomes: How does one analyze the fact that rebels are 
recognized as having a separate jurisdiction, at least during the course 
of or after the commencement of their rebellion? 

One should take note of the fact that al-Shaybant reportedly main- 
tained that rebels are to be considered Muslims," and yet he argued that 
funeral prayers may not be performed by loyalists over dead rebels.” 
Furthermore, al-Shaybant reports that Aba Hantfa held that taxes col- 
ected by rebels should not be recollected or reexacted.!"" Furthermore, 
if loyalists prevail over a territory occupied by rebels, they should affirm 
the judgments and adjudication of rebels if such adjudications are just or 
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legally supportable, even if only by a minority view"* In view of these 
various indicators mentioned above, one could argue that, although the 
evidence is mixed, recognizing that rebels have a separate jurisdiction is 
tantamount to recognizing the legitimacy of the act of rebellion or rebels, 
In other words, by arguing that rebels are not liable because, during the 
course of their rebellion, they maintain a separate andl distinetjurisdic~ 
tion, Hanalt jurists have effectively granted a degree of legitimacy to the 
act of rebellion, 1 think that, although this argument has its merits, itis 
Inaccurate for three reasons: First, if the Hanaft doctrine of jurisdiction 
had become sufficiently established by al-Shaybant’s time, then the juris- 
dictional argument as it applies to rebels could be nothing more than 
technical extension of precedent. In other words, the argument regarding 
jurisdiction could be a product of Hanaff legal culture, and not neces 
sarily an ideologically motivated application of legal principles. Second, 
al-Shaybant draws an analogy between the legal jurisdiction of rebels and 
the legal jurisdiction of unbelievers in the abode of war, This could hardly 
association that somehow recognizes the legitimacy of re~ 
. Third, recognizing that rebels have a separate jurisdiction, and 
ng the rebels’ executive tax decisions and their legal adjudications, 
is quite consistent with the juristic preference for consistency, order, and 
stability, and not necessarily a radical sanctification of rebellion or rebels. 


AL“SHAPITS DISCOURSE ON THE LAW OF REBELLION 


“The first systematic exposition on the law of rebellion is that by alShafi'T 
{d. 204/81g-20). He, however, did not invent the field. It is clear from 
al-Shafi'T's own arguments that he was referring to concepts and ideas 
that were already circulating in his time. He simply co-opted these ideas 
and concepts into a systematic discourse on the issue.” Like other 
jurists in his time, he did not focus on whether or when rebellion would 
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be justified. Rather, his main focus is on the technical issue of how 
rebels should be treated or regarded, and in justifying his arguments 
by grounding them in authoritative Islamic sources or precedents. Most 
of a-Shafi'T’s arguments are phrased in terms of a disputation between 
him and his opponents, and, on occasion, although he concedes that 
his arguments are without precedent, he still insists that they are more 
authentically Islamic than the doctrines adopted by his apponents. Fur- 
thermore, as we will see, many of the later sources claim that al-Shafi't 
had completely changed his views on the dughth when he moved to 
Egypt. This is consistent with the argument that ance having removed 
himself from the political turmails of his day, he proceeded to develop 
is legal discourse on rebellion that is largely unhelpful to those in power, 

AL-Shali'l starts his exposition by citing the verse on baghy. He notes 
that two things are discernible about the verse: First, the verse does 
not mention liability for life or property destroyed if ovo Muslims 
‘ond, the verse dearly prefers reconciliation over fighting, 
edes that it is possible to interpret the verse so as to. 
req) ity, at least for death and injuries, but the preferred view is 
that the verse requires that liability for blood and property be dropped 
altogether. This, aShafi't argues, is due to the fadith by al-Zubrt that 
the Companions agreed that after the filna, no one would be held liable 
for life or property destroyed." Al-Shafi'T sets this out ax the basis on 
which the rest of his discussion will be structured. ‘The Quranic verse 
supports reconciliation, and prefers that amnesty be given to all bigh- 
is, Importantly, it affirms that despite his rebellion the bight remains a 
Muslim, and is 10 be treated as such, He is not fought with the purpose 
of killing or destroying him, Rather, he is fought for the limited purpose 
of repelling or resisting his aggression." 

A baghi, al-Shafi't argues, is one who refuses to obey the just ruler 
(al-imim at-“idil), and intends to rebel by fighting him," It is not clear at 
this point what is meant by the expression “just ruler” It could mean the 


ALSHaMT, al-Linnm, own, See ab abblanhan, Mnf, v1278-9, who velery tthe same 
angunoern ty ab Shatt 

9 AbShalh, of Umen, 1:22}. See abMayhasf, Nlénf, 27H, demon alSHAHT? pesiina, AL 
abet yv0/ rg) report that som of tr “heretics al crane” argues Hal jar 

re, a rect Mud may be ke: abFabuat, Row", xa On th 
‘86 reperts tha star ave argu that ve gh si 

feaght ot kllal The Lies group eritiaeet ab Shalt for eleeanely sanction the billing of 
people sch as Medina: al-ay hang Mri iB. Accum wo al-ayhagt 4/1005), 
ISHAM Ts response was du teshs grog cent iin ate tghtang (al gat! gay a gi 
The verse permite he fgg tat killa the Bagh. ‘he aca that te 
Argh tay be hugh ana femenve eamare, nore wo repel the Agere, bt dae 0k 
[perv theenec uta ol the hgh ab fay halo Sanam 8 

10 ALShal al Uns Wa 


Jurist discourse on rebellion: fragmentation 49 


ruler who rules justly of it could mean the legitimate or rightful ruler: The 
former meaning looks to the substantive quality of the ruler’s reign. The 
Jatter meaning is concerned with how the ruler came to power regardless 
of how just or unjust his rule might be. This point becomes the subject of 
extensive debate in later Islamic discourses. AL-Shafi'l, however, seems 
to have used the expression to mean the substantively just ruler, ‘This 
implies that those who rebel against an unjust ruler are not rebels at 
all, and in fact Jater jurists explicitly argue that if the ruler is unjust and 
the rebels are just, then the ruler is to be considered the Adght and not 
the rebels. Nonetheless, al-Shafi't does not explicitly argue that those 
who rebel against the unjust ruler are not to be considered rebels, The 
reason for this is rather speculative, One notices that the model al-Shafi°t 
had in mind for all his discussions on the bughdh is that of the caliph “Aly 
and, to w lesser extent, Abo Bakr. “Alt is the model and the source of 
authority for the vast majority of abShafi'Y's arguments. AL-Shafi‘T could 
not have been unaware that the “Abbasid caliphs of his day and age 
laid claim to a high degree of Islamic authenticity, and claimed to be 
the rightful and just rulers, In a sense, al-Shafi'T wats setting “Alt as the 
standard by whieh the justice of the ruler is to be evaluated, In other 
words, itis as if al-ShafiT is arguing to the ‘Abbasids of his age: "If you 
claim to be the rightful and just rulers, then this is how just rulers treat 
rebels” In effect, al-Shafi‘T was setting up a moral and legal standard by 
whieh the rulers of his age could be judged, At the same time, the door 
is left open for the possibility of declaring, if need be, a certain rebellion 
justified because the ruler is unjust. This is exactly why Ibn ‘Taymiyya, 
as we saw, accused al-ShafiT and others who followed in his footsteps of 
opening the door for rebeltion and civil discord, and encouraging chaos 
and anarchy: Speculative as it might be, I believe that this argument is 
further supported by the structure of al-Shafi't's arguments, which we 
discuss below. 

AL-Shafi‘t was keen on citing and enlisting, not just the precedent of 
©At, but also Aba Bakr, in support of his arguments, ‘Those who re- 
belled against the caliph Abo Bakr, alShati'Targues, were of two distinct 
types, the apostates and the bughdh. The apostates renounced Islam al- 
together, but the bughil, relying crroncous interpretation of the 
Quran, refused to pay taxes to Abo Bakr. These rebels, al-Shai't as- 
serts, argued that taxes were paid to the Prophet when he was alive 
because the Prophet’s prayers were a source of security and peace for 
the believers. The Que‘in states: “[Oh, Prophet) fram their money take 
alms so that you might purify and sanctify them, and pray for them 
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for your prayers are & source of security for them. God is the One 
Who hears and knows all? After the Prophet died, Abo Bakr was 
not entitled to collect alms because his prayers were not a source of 
peace and security: Therefore, the rebels argued they should not be ob- 
ligated to pay alms to Abo Bakr, Since Aba Bakr was the just ruler, 
he had every right to demand that alms be paid to him just as they 
were paid to the Prophet. Abo Bakr gave the rebels every opportunity 
to recant, but when they refused to do so, they committed an act of 
rebellion (Ahuri or imtind®). ‘The fact that they committed an act of rebel- 
fion meant that the rebels could be fought. But because they relied on 
a plausible, even ifultimately erroneous, interpretation, this meant t 
they would not be held liable for any damage caused in the course of 
their rebellion.!®® Importantly, al-Shafi'T argues, this means that fighting 
the rebels until they are defeated is permitted. However, nothing be- 
yond fighting them to insure compliance with the law is to be allowed. 
Unlike bandits or highway robbers, the blood and money of rebels who 
fight because of an interpretation (Za%eil) remain legally protected and 
religiously sanctified. Bandits or highway robbers do not rely on an inter- 
pretation, and are simply motivated by selfish interests such as financial 
gain, Therefore, bandits or highway robbers are fully liable for all of 
their criminal activity ALShafiT goes on to emphasize his essential 
point: 


cis not proper to claim that a rebel’s blood may be spilled without exception, 
Rather, one should say that ifa rebel refuses to comply witha law that applies to 
him, oF rises and fights while aided by a group of rebels, we may fight him either 
to protect ourselves a to insure « what is demanded of him. If 
the rebel is killed during the course of the fight, we are not liable for his blood 
ave it has become legal to kill him under these [Limited] circumstances, But 
rebel retreats, or abandons his defiance, or is captured, or ix wounded, oF 
mies il so thast he can no longer fight, tis no longer permissible te kill him 

‘of the aforementioned, one cannot say that [asa matter of principle] a 
rebel's blood may be shed, [This is exactly why] a rebel may not be killed if he 
stops fighting, or is captured or wounded.” 


In effect, al-Shifi'T argues that three separate components must exist for 
a rebel (o qualify for the technical category of a agli. First, the rebel 
must have an interpretation (fall); second, the rebel must commit an 
overt act of rebellion (hur); and third, the rebel must be part of a 
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larger group of rebels. He must have some power base (referred to as 
mora, shake, or fa). Al-Shafi'T goes on te elaborate upon the third 
clement by arguing that if one or two rebels rely on an interpretation, 
and rebel without the support of a more formidable group, they will be 
liable for any crimes committed. The reason that we require that the 
rebel act within the context of a large group, al-ShafiT argues, is that 
‘when hn Muljin assassinated “Aly, the caliph did not exempt him from 
liability. Ibn Muljim did, in fact, rely on an interpretation, but because 
he acted as an individual, “Alf, while on his deathbed, said that Ibn 
Muljin was not to be exempted from liability Al-Shafi' is careful 
to add that “Alrs dying wish was that Ibn Muljim not be tortured or 
mutilated." Nonetheless, al-Shafi't docs not explain how much of a 
group is needed in order for the rebels to qualify as bughdh. He only 
sates that one or two individuals, or a small group that can be easily 
defeated, is to be held fully liable for its criminal activity, while a larger 
group that cannot be easily subdued should not be held liable," 
ALShafiT goes on (0 give greater specificity to his discourse and to 
address the Khawarij in particular, He argues that if « group, for ex- 
ample, adopts the views of the Khawarij and isolates itself from society, 
this alone does not make fighting them permissible. In fact, they are not 
to be prevented fom going to the mosque or marketplace, and their 
testitnony is to be accepted in court like any other Muslim. ALShafi‘t 
argues that the Khawarij, and any other unorthodox group (aft al-alucd?), 
in terms of their rights and duties, are not to be treated differently from 
any other Muslim group. However, ifthese groups believe that all Mus- 
Jims are infidels and believe that it is permisible to lke in court when 
litigating against infidels, then their testimony cannot be trusted or re- 
lied upon, and should be exchided."% Furthermore, if'a group com 
a crime bgfive adopting a system of belief or interpretation (a’wi), 
chooses a leader, and rises in rebellion as a group, its members are to be 
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treated like any other Muslims, and should be held liable for whatever 
crimes they commit.!® In other words, the turning poiat is the crucial 
moment when one can say that the group has adopted an interpreta 
tion, started acting as a cobesive whole, and committed a clear act of 
rebellion." For example, al-Shafi'T argues, “AW treated the Khawarij 
like any of his subjects. He did not persecute or discriminate against 
then, When they isolated themselves in a specific locality, “Alt appointed 
a governor to lead them. But when they killed the governor he ap- 
pointed, “Alt demanded that they hand in the murderer, The Khawary, 
however, refused, and claimed that the whole group was responsible 
for the governor's death. Only then did ©Alr fight and subdue the 
wt 

'Al-Shafi't then proceeds to describe the specific rules of engagement, 
and the details of the treatment due to the rebels. ‘The rebels must be 
first warned, debated, and given a full chance to repent before being 
fought." He reiterates that they are to be fought only as long as they con- 
tinue (o fight, The moment they retreat or drop their weapons they may 
not be fought or killed. Mangonels, flame-throwers, or other weapons 
of mass destruction may not be used against the rebels unless under 
Gireumstances of dire necessity. Dire necessity means that the rebels use 
these weapons first, or if the rebels occupy a fortress where it becomes 
difficult to defeat them otherwise. Furthermore, the ruler may not seek 
the aid of non-believers against Muslim rebels. Importantly, the ruler 
also may not seek the aid of Muslims who believe that it is permissi- 
ble to kill a fugitive rebel or rebel who has surrendered. If "People 
of protection” (ahl al-dhimma ~ primarily Christians and Jews living, in 
Muslim territory under an agreement af protection) assist Muslim rebels, 
this does not void their covenant af safe conduct, However, unlike Muse 
lim rebels, they are to be held liable for any life or property they may 
have destroyed during the course of the rebellion.”°" 
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Once a Muslim rebel surrenders, he is not to be killed. Al-Shafi'l 
‘argues, however, that a rebel may be imprisoned until he gives the just 
ruler his oath of allegianee, but he also notes that it is preferable that 
a rebel not be imprisoned at all. It is questionable, akShafi't contends, 
whether a rebel’s wife and children may be imprisoned for any period 
of time? Even more, if loyalist kills a fugitive or surrendering rebel, 
the loyalist will be liable for wrongfully killing the rebel," Furthermore, 
ab-Shafi'T goes beyond the argument that the property of the rebels may 
not be confiscated, He argues that any property found in the rebel camp 
may not be divided as spoils of war, and may not be used even temporarily. 
In addition, weapons and cattle captured from the rebels may not be used 
against them.*" 

ALShati't dedicates a large portion of his argument to refuting the 
claim that if the rebels have a group (/'a) to which they may retreat 
or to which they may turn for assistance, then they may be killed or 
pursued, and that their wounded may then be dispatched. He constructs 
his refutation on several levels of argument, First, he contends that "Alt 
never pursued a fugitive or killed a prisoner. He accuses his opponents of 
making in argument by negative implication, According to al-Shati't, his 
opponents concede that "Alt never gave permission to kill the wounded 
or fugitive. However, they argue that “Alf, in the Baule of the Camel, did 
not allow the killing of the wounded or fugitive because "Al's opponents 
did not have a group to which they could nurn or ask for assistance, By 
implication, if the people of the Garnel had had such a group then ‘Alt 
would have permitted the killing of the wounded and fugitive, Al-Shafi't 
contends that this argument by negative implication assumes a state of 
facts that did not exist. Therefore, it is inherently flawed and illogical, 
Nothing short of a direct command by “AN permitting the killing of 
the fugitive or wounded would have sufficed. Second, Aba Bakr and 
“Alt captured many rebels, yet they never beat or killed a surrendering 
rebel. In fact, when “Alt fought the rebels of Syria, Mu‘awiya was, at all 
times, able to lend assistance to his party. In other words, the rebels of 
Iways had a fiw or group to which they eould turn for assistance. 
Nevertheless, “All refused to punish or execute them. ‘Third, al-Shafi' 
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angues that his opponents conceded that even if'a group of rebels intend 
to fight, and are in the process of sharpening and readying their weapons, 
it is not permitted to fight them. A mere suspicion or fear of rebellion is 
not enough to justify waging war against the rebels. How then, al-Shafi't 
thetorically asks, can one claim that if the rebels have a group that 
might possibly lend suppor, it becomes permissible to kill the wounded, 
prisoner, or fugitive? Even when we know fora fact that the rebels have a 
group ready and willing to lend support, as in the case of Mu‘awiya and 
his people, it does not change the fact that fugitives may not be pursued, 
and prisoners may not be executed." 

Not only may the rebels not be executed or fugitives pursued, but a 
dead rebel may not be crucified, and his head may not be severed 
and sent to the ruler. The corpse of a rebel must be properly washed 
and buried without mutilation.2 Al-Shafi't alyo takes issue with the 
argument that funeral prayers may not be performed on a dead rebel. 
He poses the rhetorical question: What posible reason could there 
be for not performing the funeral prayers on a rebel? Al-Shafi't's 
imaginary interlocutor responds that this is a form of punishment 
for a rebel; a rebel should not be honored in death. ALShafi‘T says: 
“IE that is so, then is it permissible to burn the corpse of a rebel or 
crucify it or sever the head and send it across the land, for this is surely 
more degrading?” ‘The interlocutor responds: “No, that would not 
be allowed.” Al-Shafi'T then says: “Well, if'we confiscate the property 
of a rebel, that would be a greater deterrence to people so that they 
may not follow in the foowsteps of a rebel. Yet, we do not punish a 
rebel with anything beyond what is [legally] permitted. We recognize 
4 rebel’s testimony and his marriage, and we inherit from him, and 
we do not withhold from him anything that is perm other 
Muslim, so how is it that you wish to. punish him by proscribing 
funcral prayers alone?” The interlocutor is unable to respond, and 
al-Shafi't concludes that « rebel must be treated within the limits of legal- 
ity, and nothing beyond the confines of the law is permitted or allowed 
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Significantly, al-Shafi'T rejects the Hanafi argument that the rebels 
have a separate jurisdiction, and that loyalists do not have jurisdiction to 
punish crimes committed in rebel territory: He argues that because the 
rebels are Muslims, they fall under Muslim jurisdiction, and therefore, if 
someone commits a crime such as tnurder or adultery, he or she may be 
prosecuted by the loyalists for the commission of such a crime. This 
is consistent with the general Shafi'T position that Islamic laws have 
personal jurisdiction, and hence should apply to Muslims even in non- 
Muslim territory” Therefore, one should avid reading too much into 
this rather technical point of laws; Nonetheless, al-Shafi's argument does 
imply that the abode or territory of the rebels remains a part of the abode 
or territory of Isham.*" Importantly, al-Shafi'T argues that the decisions 
of judges in rebel territory should be treated like the adjudications of any 
other Muslim judge. They are to be affirmed or everturned on the same 
bases that apply to any other Muslim judge in loyalist territory" If a 
judge from rebel territory writes a witnessed letter confirming or claiming 
certain rights against a man living in loyalist territory, itis recommended 
that the letter not be accepted because this does not constitute a proper 
judgment, and because it is feared that the witnesses, living in rebel 
territory, would be willing to lie in order to wrongfully take property be- 
longing to loyalists" However, if rebel witnesses appear in person, their 
testimony may be accepted. Yet, alShafi't argues, if a judge in rebel 
territory is known to be just, his letter should be accepted, and given 
full force.’ He adds that if a rebel bas a claim of right or cause of 
ion against a man in loyalist territory, the rebel's cause or elairn must 
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Joyalists’ claims of right or causes of action in rebel territory, retaliation 
in kind is not permitted.?"* 

Several of al-Shafi'T’s points pertain to issues relating to the conduct 
ofstate of international law. For example, if the rebels join the loyalists in 
fighting non-Muslims, they are entitled to an equal share of the spoils," 
I the rebels sign a peace treaty with unbelievers, the loyalists must honor 
the treaty and give it full force.” Furthermore, if unbelievers take rebels 
captive and enslave them, loyalist forces must continue to fight the un 
belicvers tint they liberate the Muslim rebels from their hands. If 
the rebels and the loyalists enter into a treaty and exchange hostages 
as security, even if the rebels violate the treaty or kill the hostages, the 
ists may not retaliate in kind, and may not kill the hostages under 
control. In effect, the rebels’ oven illegal conduct does not justify 
peasures by the loyalists. 

Effectively, al-Shafi'T makes three elements irrelevant or inapposite to 
the issue of how rebels should be treated, First, al-Shafi'T does not seem 
to be very concerned with the conduct of the rebels. He is, however, con= 
cerned with the conduct of the government and its forees, The behavior 
of the rebels will not define the limits of legality, and as far as the governs 
ment is concerned, regardless of how the rebels conduct themselves, the 
law sets the standards that differentiate between legality and illegality: 
In relation to the government, the conduct of the rebels is not a legally 
material factor as long as the rebels rely on an interpretation, and fulfill 
the condition of mitfa or showka."™ Second, whether the ruler is just or 
not is largely irrelevant to the problem of how rebels should be treated. 
‘As we noted earlier, even if the ruler is just, and even if those who rise 
against him are considered rebels, the various rules of engagement and 
treatment, which akShafi'T outlines, will still apply, A purportedly just 
ruler is not given discretion to treat rebels as he sees fit, and therefore 
the issue of the justness or lack thereof of the ruler is rade irrelevant to 
the issue of how rebels are to be treated. Third, the specific substance 
‘or content of the interpretation adopted by the rebels is rendered inap- 
posite as well. By arguing that the Khawarij and all unorthodox groups 
(ahl al-akeod®) are entitled to be treated as bughdh, al-Shafi't brings them 
Within the purview and dominion of the law, However, he also brings the 
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dominion of the law to their opponents by insisting that the Khawarij be 
treated within the specific confines of the law. As such, al-Shafi't renders 
the specific content of the interpretation adopted by the rebels irrelevant 
to the issue of how they are to be treated, It is not clear from al-Shafi't's 
discourse how far he was willing to take this point, In other words, itis 
not clear when rebellion ends, and apostasy and heresy begin. 

One of al-Shafi''s primary objectives was to make the treatment of 
rebels more humane, In early Islamic history, rebels were treated by the 
state basically as bandits, and crueifVing or mutilating them was com 
mon practice, This early historical practice resulted in a mixed juridical 
tradition that exhibited conflicting trends, One trend thought of rebels 
as the equivalent of highway robbers or bandits, while the other trend 
distinguished rebels, in some form, without clearly delineating the way in 
which rebels are distinet and separate from common criminals. Two fac= 
tors contributed (0 the construction of the discourse on abkiim al-bughih 
(1) the early juridical experience and the precedent set by the Compan- 
ions of the Prophet and their predecessors did not necessarily demonize 
rebellion; (2) the jurists were developing a distinct legal culture which 
aspired to bring the caliphal power under the authority of the Sharia, 
‘This meant imposing limits on how the caliph might deal with rebels and 
even bandits. Therefore, al-Shafi's, for example, limits the discretion of 
the caliph in dealing with bandits, and insists on a strict lari regime.” 
But he also insists on a relative degree of bumaneness in dealing with 
highway robbers and bandits, For example, he rejects the argument that 
a bandit may be crucified first and then killed because, he argues, this 
is a form of torture and torture is prohibited in Islam, A bandit is to be 
killed first, and then his corpse is to be crucified.” 

AL-Shafi'T’s primary loyalty is not even to a just ruler, Rather, it isto the 
egal order and the rule of law. This meant that even a just raler could not 
be given unqualified or unlimited support, In one passage, for example, 
al-Shafi't argues that the fughih are not w be considered equal to bandits, 
murderers, or fornicators, All of these are criminals and, legally, 
be weated as such, Rebels are a diflerent category altogether, There is no 
egal penalty for rebellion, and the rebel is fought only because of the ne- 
cessity of maintaining cd stability In other words, fighting a rebel 
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is a necessary evil while punishing a eriminal isa legal imperative** This 
rather clear that al-Shafi'Y's arguments, in certain respects, are somewhat 
novel and original. AL one point, for example, he concedes that the way 
he is presenting his case is without precedent. He states that after explain= 
ing his doctrines on rebellion to some jurists, they commented that many 
ofhis arguments and cited evidence are unprecedented, Nonetheless, he 
argues that his positions on the subject are more Islamically supportable, 
‘and more logically consistent, than the arguments of his opponents.*** 
It is not that the basic elements of his argument are without preeedent; 
rather, what is original about his thesis s the cohesive and systematic pre- 
sentation of the ease for benevolence towards rebellion. As we argued 
earlier, his presentation involves a careful construction and ordering of 
evidence, He distinguishes, and at times ignores, contrary precedent, 
and then vests his whole argument in the authoritative precedent of the 
Que’anie discourse, and the purported conduct of the Companions “At 
and Abo Bakr, This is not an invention, but it is a creative construction, 
is also how law is argued and formed. 


CONCLUSION 


We argued earlier that law develops and changes slowly: It took the legal 
process about two hundred years to produce a coherent and systematic 
position on rebels and rebellion, and to respond to the carly Islamic 
experience with civil wars, and the constant armed challenges to the 
‘Umayyads and early “Abbasids. Most jurists accepted the legitimacy of 
the “Abbasids, but they also reserved the privilege of articulating legality 
to their own culture ~ the culture of the jurists, Political legitimacy is 
not a legal issue, and jurists, as we will see, were willing to concede this 
1 to the rulers. This is exactly why they were willing to recognize 
the legitimacy of the usurper (al-mutaghallif)."* But beyond legitimacy, 
the legality of the government's conduct is a legal issue, and this is 
exactly what caught the attention and interest of the jurists. Tt would 


© Wid. tviens. 9 Thi. 225, 
74 Fi example, ab Must A 243/957) and Aono t 
ob the wsurper: sce ab Sayyid, of Ca, 

sebe aece ped the letimacy of te so 
leyalty it Go ef expevieey Hunk this ines dhe 
ant their main comcern Ws estabdishing an onered 
managed. This ie dune by forusing on tee 
fabatractthedries of legacy 


atl it 244/55) accepted the leg 
fowrves. ab Sayyie argues that hove 
me 


A sate recess by sohie hs 9 
es, and et by expanding sweeping. ated 


Juristic discourse on rebellion: fragmentation 159 


take, however, at least another hundred years before the field of abhiim 
al-bughdh became firmly established, and a few hundred more before 
the field was revised and re-argued in order to respond to the Fatimid 
challenge at the end of the third/ninth century, the Buwayhid threat 
in the fourth/tenth century, and ly the Mongol invasion in the 
seventh/thirteenth century. Yet, as will be shown, the field is revised in 
technical increments, and in fairly measured and slow steps. 
Itisimportant to note that although ahkiim al-bughdh was not uniformly 
adopted by the third/ninth century,” the general legal and moral trend 
had become swayed in favor of a particular treatment of rebels and re= 
bellion. Al-Muzant (4, 264/877-8), for instance, reiterates many of al- 
Shafi'?s arguments, bat he is more precise and to the point, He asserts 
thatthe verse on baghy clearly indicates that the rebels are not Hable for life 
or property destroved in the course of their rebellion.” The bughah wre 
those who refuse fo give a right, or to obey the command of the just ruler, 
and with whom it is not possible for the just ruler to obtain compliance 
without fighting However, before being fought, they must be warned and 
asked about their grievance, IC they mention a cleat injustice (mazlama 
bayyina), then the injustice must be redressed. If, however, they complain 
about a matter susceptible fo debate or open to disagreement, they must 
be commanded to abandon rebellion, and to return to obeying the com- 
mands of the just ruler. I'the bughh refuse, then they may be fought.”27 
‘AleMuzant argues that if a few individuals or a small group rely on 
‘an interpretation and rebel, they will be held liable for all life and prop: 
erty destroyed, Ifa group that does not have an interpretation kills and 
usurps property, its members are to be treated as bandits or highway 
robber.” If, however, a group is of a sufficient number or strength, 
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and has an interpretation or belief, it is not to be held liable for life 
or property destroyed”? Al-Muzant reiterates the view that rebels are 
morally superior to common criminals such as murderers o fornicator 
‘Therefore, as a matter of principle, they are not to be treated as erimi 
nals, and they are fought for the limited purpose of repelling their harm, 
Gonsequently, the least forceful or destructive means must be pursued, 
and if it is possible to repel their harm by debate and persuasion alone, 
then this is the method that should be pursued. Ifthe rebels wish to live 
in isolation but do not intend to defy the commands of the just ruler or 
fight him, they should be left alone and not fought.” 

In all circumstances, the fugitive, wounded, or prisoner may not be 
killed. A rebel who surrenders cannot be imprisoned after the battle 
ends, and may be released before the end of battle if he rakes an oath 
of allegiance in favor of the just ruler." Weapons of mass destruction 
should not be used unless absolutely necessary ~ for instanee, if the 
rebels use such weapons first. The assistance of unbelievers or those who 
are willing to pursue the fugitive or kill the prisoner may not be sought 
against rebels." Funeral prayers should be performed on dead rebels, 
and it is not permissible to crucify, burn, or otherwise mutilate the 
hodies of rebels. Al-Muzant repeats al-Shafi'’s arguments regarding 
the adjudications and judgments of rebel judges. Nonetheless, his 
discussion on the jurisdiction of the rebels ix of a slightly different 
emphasis. He argues that traveling merchants or prisoners held by rebels 
are fully liable for offenses committed in rebel territory. In other words, 
the loyalisty have jurisdiction to prosecute such individuals for crimes 
commitied inside rebel territory. AFMuzant asserts that since such 
individuals do not have a interpretation (éa’wif), there is no reason to 
hold that the loyalists do not have jurisdic nse committed 
by them outside loyalist territory. Al-Muzant also argues, however, that 
the loyalists have jurisdiction to prosecute crimes committed by a rebel 
against another in rebel territory. 

Of course, aleMuzant is primarily summarizing al-Shafi't's arguments 
and conclusions” But in doing so, he is also making them more 
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accessible and authoritative, It is difficult to assess how much influence 
al-Muzant’s Mukitasar had in propagating al-Shafi‘T’s views, but as we 
saw earlier, Lon Taymiyya directed most of his criticism at the widespread 
use of hombooks (such as the Mukhtasar), which in his view, were largely 
responsible for the propagation af the doctrines of ahkiim al-bughdh.2” 

One of the rather interesting indications of the influence of this 
discourse in the third/ninth century comes from the Mu‘tazilt writer 
aljabig (dl. 255/869). AkJabiz argues that all the groups, except the 
Mu‘azila, adopted erroncous positions on the matter of fighting the 
Iughah. The Khawarij, he argues, adopted the position that the hughdh 
are to be treated as unbelievers, and therefore, their fugitives, wounded, 
and prisoners may be killed or enslaved, and their property may be 
confiscated? Meanwhile, he contends, the Murjia held that the bughdh 
should not be fought atall, The Mu'wuila,on the otherhand, adopted the 
moderate, and the only correct, position, They argued that one should 
not seck to slaughter the bughdh, and that they are to be fought for the 
limited purpose of repelling their harm. Their fugitive may not be pur- 
sud, and the wounded and prisoner may not be killed. The bughih may 
not be enslaved and their property may not be confiscated. Ab Jahi¢, 
however, was being disingenuous.*"" It is clear that by his time, the views 
that he espoused and claimed as exclusively Mu‘tazilt had heen adopted 
and advocated by several jurists. Nonetheless, it is rather telling that 
al-Jahig cites the doctrines that advocate the tolerant treatment of rebels 
‘as proof of the superiority of his theological school over others. Clearly, 
the discourses on rebellion had achieved a rather significant status, ‘They 
had become a part of the moral framework by which righteou 
legality are measured. 
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CHAPTER 5, 


The spread of the Islamic law of rebellion from the 
Sourth/ tenth to the fifth/eleventh centuries 


ADOPTION AND CHANGE IN THE JURISTIC CULTURE 


Abo al-Hasan al-Ash‘art (d. 30/941), the founder of the Ash‘art theo- 
logical school of thought, recites a Jong list of rebellions in the first two 
centuries of Islam, and he characterizes some rebels as good, and others 
‘as bad,’ He makes a point of mentioning that many rebellions ended in 
clemency or pardon, and concludes his recital by emphasizing that ‘Alt 
fought those who fought him, but whenever he was asked for a guarantee 
of safe conduct or amnesty (al-andn), he freely granted it The idea that 
Muslim rebels should be treated with a degree of tolerance and with 
clemency was increasingly taking hold in the culture of jurists. Whether 
this was a reflection of the socioshistorical experiences of Muslims 
afier the third/ninth century is doubtful, Rather, it reflects a doctrinal 
normative allegianee that had taken hold in Muslim juristic culture. Once 
legal precedent is set, and the legal culture becomes institutionalized and 
developed, legal doctrines ofien assume a life of their own. ‘These legal 
doctrines set their own base of authority and their own doctrinal impera- 
Live, Jurists borrow doctrines from each other, and repeat such doctrines 
simply because they are a part of an established legal discourse within 
the juristic culture, Nonetheless, changing sociological and political cir- 
cumstances, cumulatively and eventually, affect juridical discourses and 
result in incremental modifications to the law. Sociological and political 
changes also occasionally result in legal revolutions through which the 
egal doctrines are substantially and materially altered. Such legal n 
Jutions often occur under circumstances of social and political crises that 
emphasize the fact that a wide gap exists between the social and political 
realities, and the law. Often, however, these legal revolutions are initi- 
ated by political institutions that are outsiders and alien to the juristic 
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culture, of by jurists who are exceptionally creative, but they are often 
not well integrated in the institutional juristic structures. This results in 
something of a paradox. On the one hand, the substantial modification 
of the law might be responsive to the social and political circumstances of 
society: On the other band, the fact that the juristic revolutions are often 
initiated or advocated by relative outsiders to the juristic culture limits 
the effectiveness of such legal changes. Since a developed juristic culture 
relies on, and is encumbered by, prior authority, advocating changes that 
are not consistent with prior authority inevitably meets resistance. This 
is especially the case if the changes are advocated by thase who do not 
comfortably fit within the institutions of the juristic culture. 

Tn this chapter, we will observe a two-pronged phenomenon: first, 
the continued development and widespread adoption of the doctrines of 
the Islamic law of rebellion; and second, the advocacy by some jurists 
of a major rearticulation and reformulation of this lav: We will discuss 
the legal discourses on the law of rebellion through the weakening and 
fragmentation of the “Abbasid dynasty around the fourth/tenth century, 
the beginning of the Basin threat, and the end of the Fatiniid threat 
in the fith/cleventh century. Although the historical circumstances of 
this period were materially different from the circumstances of the see= 
ond/cighth and third /ninth centuries, Muslim jurists of the fourth /tenth 
and fifth/eleyenth centuries did not respond to their contensparary 
reality as much as they responded to paradigms set by the juristic cul- 
ture, Shafi jurists consolidated and expanded upon the doctrinal and 
theoretical foundations of the law of rebellion, They sought to farther au- 
thenticate the basis of this law by bolstering the evidence of its Isdamicity, 
and by developing its systematic structure. Hanbalf jurists borrowed and 
adopted the Shaft discourses, but did not contribute to the theoretical 
or doctrinal development of the law until a few centuries later, Hanatt 
jurists participated in bolstering the authenticity of the law of rebellion, 
‘but their doctrines continued to be less tolerant towards rebels, Although 
Malikt jurists increasingly acknowledged the existence and spread of the 
discourse on rebellion, they continued to treat the topic with substan= 
tial ambivalence. Significantly, Shi"I jurists responded to the Sunnt legal 
discourses on rebellion, but from a decisively different ideological per= 
spective. 
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Inall of these eases, lawyers were imitating lawyers, and lawyers were 
w could develop along 


the vagaries of socio-political realities 
and banditry would become sharper and clearer, Furthermore, eventu- 
lly Muslim jurists would break down their analyses into three distinct 
questions: One, who is a rebel? ‘Two, what is a rebellion? Three, how 
should rebels be treated? Effectively, by the fifth/eleventh century, the 
discourses on rebellion became not only firmly established, buteven for 
mulaie, Such discourses increasingly assumed a rather objectified and 
detached tone 

Nonetheless, the cumulative effect of the socio-political changes in the 
Islamic world afier the sixth/twelfth centuries would result in thorough 
revisions in the law of rebellion. The changes are rather elusive, and if 
one is not observing the development of the legal discourses over the 
span of several centuries, such changes could be easily missed. The cat 
egorizations and the basic structure of the law remained unchanged. 
Nonetheless, the definitions and usages of the legal terms were re= 
vised and substantially altered, While the external structure of the law 
appeared unchanged, the substantive interior was slowly altered and 
restructured to produce materially different results. However, as noted 
above, this would tke place post-sixth/twelfth century, For now, itis im- 
portant to describe the adoption and consolidation of the law of rebellion: 
This meant that this field of legal discourse developed from its fairly ob= 
scure and vague beginnings to a systematic and permanent field of law. 


THe 
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Shafi't jurists insisted that, as a general proposition, the ruler must be 
obeyed. They also accepted the necessity of obeying the usurper of power, 
However, as argued earlier, thisis rather unremarkable. The general legal 
principle espoused by the jurists was in favor of a system of basic order 
As argued by al-Ghazalt and others, without a foundation of order the 
possibility of justice would be denied, Nonetheless, the adherence to this 
general principle was not as dogmatic or slavish as much contemporary 
scholarship assumes. Rather, the neated with 
the qualifications and complexities of the doctrines of rebellion, Through 
these doctrines, Shalit thought in particular refused to grant the sta 
an absolute, unmitigated right to obedience. 
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Ibn a-Mundhir (4, 318/930), a Shafi't jurist from: Nishapue provides 
a fairly detailed discussion of the Law of rebellion.> For the most part, his 
exposition is a review of the determinations of the different schools of 
thought discussed in the last chapter. Most of his discussion, however, is 
a rehashing of abShafi't's discourse on rebellion. Ibn al-Mundhir docs 
not use the expression the just ruler, and does not focus on the necessity 
of obeying those in power, Rather, he concentrates on the cireumstances 
under which Muslims should support a ruler against possible rebels, Ibn 
aleMundhir states that if Muslims give their bay‘a (oath of allegiance) to 
a ruler, and this ruler becomes the legitimate caliph, Muslims should 
support the ruler against rebels. However, he states that this is so only if 
the rebels are among these who gave the caliph their allegiance freely 
and without compulsion. ‘The implication is that if the ruler was not 
firmly established or if people gave their allegiance to the ruler under 
compulsion, then Mustims are not obligated to support the ruler against 
the rebels, Ibn al-Mundhir goes on to assert that if two equally powerful 
parties fight, then it isa fina, and Muslims should refrain from becoming 
involved.” 

Not much is known about Ibn alMundhir, and later jurists do not 
extensively cite his discussions on the law of rebellion, The most notable 
Shaft’ Texposition on the law of rebellion emerging from the fourth/tenth 
and fifth/eleventh centuries, and the one most frequently cited by later 
jurists, is that of al/Mawardt (d. 450/1058). Al-Mawardt served as a 
judge in several cities in Iraq before being given the honorific title of 
‘agda al-quia (the most eminent judge) by the “Abbasid caliph al-Qqv’im 
biAmriallah (6, 422/1031-467/1075). AkMawardi also often acted as 
4 political emissary and negotiator on behalf of the ‘Abbasid caliph, 
‘Therefore, there is no question that he bad a vested interest in the polit 
cal institutions of his day. As noted earlier, Gibb argued that alk Mawardt 
wrote his famous book on the ordinances of government in an attempt to 
assert the authority of the* Abbasid caliphs against the Buwayhid pr 
who effectively dominated and controlled the “Abbasids. Yet he enjoyed 
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a close relationship with the Buwayhid ruler of Baghdad, the prince 
Jalal al-Dim (¢. 416/1025~434/1042). Nevertheless, al Mawardt was not 
‘imply subservient to his benefactors, and his character and intellec- 
tual legacy were complex. He apparently harbored Mu‘tazilf sympathies 
and adopted some of their views on predestination and other points of 
creed. Pethaps beeause of his Mu‘ tazilt inclinations and his political role, 
al-Mawardi also reportedly hid most of his writings during his lifetime, 
and permitted their publication only on his deathbed. Moreoves, his 
political role was not free of tensions. For example, when the “Abbasid 
caliph granted Jalal al-Din the tide of “king of kings,” alKMaward is- 
sued a fated asserting that the title was improper, and that the act of the 
“Abbiisid caliph was illegal,? 

arly, al- Mawards had no qualms with the necessity of obeying those 
in power. But his position was not absolute ar dogmatic. For instance, in 
his hook Nasihat al-Mulik (Advice to the Kings), he reiterates al-Shafi''s 
view that rebels against unjust rulers should not be fought.” Elsewhere, 
aleMawardf also cites al-Shafi’s opinion that only those who oppose the 
just ruler are to be considered rebels" However, al-Mawardt does not 
emphasize this point, and does not seem to be f 
whether the ruler is just or not, Rather, he quotes al’Shafi'l's opinions on 
this matter without further elaboration, Al-Maward’s main emphasis is 
on the treatment due to rebels and not the legitimacy of the ruler. His 
treatment of the issue of rebellion is very systematic and exhaustive, and 
even, perhaps, overdeveloped, In fact, some of the finer points of his 
argument were not adopted by later Shafi't jurists, But what emerges 
from his treatment of the topic is a refined and complex discourse that is 
neither absolute nor dogmatic, Al-Mawardt does not focus his discussions 
on the right of rebellion against unjust rulers. Rather, he focuses on the 
categorization of rebellion according to specific criteria and standards, 
He goes as far as maintaining that if rebels fulfill specific criteria they 
are not to be considered sinners, but are equivalent to those who adopt 
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a legitimate school of thought (madvhob). In the same way that one may 
legitimately change from the Shafi‘ school, for example, 10 another 
school of thought, rebels could alter their initial commitment from a 
Joyalist ideology to an oppositional ideology without being branded as 
iniquitous (fasaga)."” 

Al-Mawardr starts his analysis by invoking the daghy Qui’a 
While he notes the ambiguous nature of the verse and 
reasons for its revelation, he is able to draw specific conclusions from 
the verse. He argues that the verse has several clear indication 


and peaceful resolution of the conflict is always preferable to fightin 
(g) fighting the rebels is permissible if they persist in_ their clefianc 
(j) they repent, the rebels may not be fought; and (5) the fighting par 
ties are not liable for damages incurred. Thus, al-Mawardi argues, the 
Jaw of rebellion was clearly founded on the Quranic By extract 
ing these principles from the Quranic verse, al-Mawardt laid a powerful 
foundation for his discourse, Importantly, he goes further by arguing that 
the laws of rebellion were firmly established on the precedent set in the 
‘Sina of the Prophet and the Companions. He mentions the traditions 
atuibuted to the Prophet concerning the impermissibility of departing 
from the jam, and the traditions condemning those who use force 
against fellow Muslims. Interestingly, however, al-Maward! does not in- 
voke these traditions in the context of discussing the permissbility of 
rebellion, Rather, he argues that these traditions relate to the issue of 
whether the rebels may be fought in the first place. Therefore, these tra- 
ditions are not addressed to the rebels; they are addressed to the loyalists, 
and they authorize the use of force against rebels if need be." "These tra 
ditions, according to al-Mawards, ds not necessarily condemn rebels, but 
simply permit the waging of war against them. Al-Mawardt goes on to 
conclude that the Quiran, the Sina of the Prophet and the Companions, 
and the consensus of the jurists permit the fighting of rebels." Es 
tially, he achieves two objectives by this nt, the first theologie 
and the second legal. From a theological point of view, “AN was right 
in fighting those who rebelled against him, In this context, al-Mawardt 
considered Mu‘awiya to have been a rebel, and “AIF to have been the 
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legitimate ruler.“* From the legal point of view, the necessity of sustaining 
order and stability is maintained. 

Since it has been established that fighting rebels is permissible, 
award argues, it must also be recognized that there are four con- 
ditions that must be fulfilled before fighting rebels may be considered 

wful. According to al-Maward, three of these conditions are agreed 
upon, while there is disagreement concerning the fourth condition. First, 
the rebels must be of a sufficient number and strength so that it becomes 
impossible to obtain their compliance with the law without fighting, At 
the same time, if the rebels are few in number they cannot be fought. 
Rather, they are to be treated as any other subject of the state. Second, 
the rebels must gather in a particular area or locality, so that they be- 
come distinct and separate from the rest of the population. Otherwise, 
they may not be fought. Third, the rebels must adopt an interpretation 
cor ideology that is plausible but not necessarily correct, If they da not 
have an interpretation, they are ta be considered bandits or highway 
robbers, and should be treated as such. Finally, al-Mawardt asserts that 
the jurists have disagreed on whether it is necessary that the rebels have a 
leader whom they follow and obey (xyjdd mujd®). Some have argued that 
as long as the rebels have not chosen a leader, they may not be fought. 
Al-Maward, however, disagrees with this view and maintains that 
ing a particular leader is not a valid condition for fighting the rebels." 
In other words, rebels may be fought even if they have not chosen 
leader: Ill three conditions have been met, a prima facie ease has been 
established for the permisibility of fighting the rebels. The ruler must 
then move to the next step, and that is warning and debating the rebels. 
Fighting must be a last resort, and may be invoked only ifthe ruler has de- 
spaired of achieving a peaceful resolution to the conflict. After all efforts 
ata peaceful resolution have been exhausted, it becomes permissible to 
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fight the rebels, Al-Mawardi bolsters his argument with various citations 
of the reported conduct of ‘All 

In a segment that exhibits a tendency towards everlegislation, 
al-Mawardl argues that afier exhausting the avenues of a possible peace- 
ful resolution, there are circumstances under which fighting the rebels be- 
comes obligatory, permissible, or disagreed upon. The ruler mustfight the 
rebels in one of five conditions: (1) ifthe rebels assault lovalist women: 
(2) if they interfere with the state's war efforts against external enemies; 
(g) if they usurp money or property frony the public treasury; (4) if they 
refuse to pay taxes; and (5) if they attempt to overthrow the ruler by 
force."® In any of these five circumstances, the ruler must wage war 
against the rebels and bring them back to the fold"? 

Fighting the rebels is permissible but not mandatory if they conspire, 
organize, and gather in location, and exhibit an intent to rebel, but 
have not yet violated any law or abstained from performing any duty 
owed to the state. The ruler, nonetheless, may fight them to preempt 
their rebellion, but it is not obligatory that he do so. In this situation, the 
rebels have not violated any particular law, but they have renounced the 
leader, andl considered themselves to be in an effective state of rebellion, 
AL-Mawatdl distinguishes between this situation and a situation where a 
group of people adopt a specific system of belief, ive in peaceful isolation 
from society, and do not exhibit an intent to rebel or overthrow the ruler. 
He argues that this group may not be fought even if they adopta system of 
belief considered objectionable to the loyalists, and that they may not be 
forced to abandon their system of belief.*® Finally, the last category that 
al-Mawaret discusses is that of rebels who gather in a specific location 
but are otherwise obedient, except for the fact that they refuse to give 
their alms (gakdh) to the ruler. Rather, they insist on distributing them 
to their sympathizers instead. One can legitimately contend that they 
‘must be fought of that they may be fought. In other words, both views 
are supportable.”” 
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As to the issue of liability; the rebels are liable for life and property 
destroyed before or after the fighting, Importantly, al-Mawardt argues 
that the loyalists are liable, as well, for life destroyed before oF after 
the commencement of fighting, As to rebel property destroyed before or 
fier the fighting, as a general matter, the loyalists are to be held liable, I 
however, particular individuals, including loyalist soldiers, stand accused 
of destroying rebel property before of after the fighting, liability will 

urn on the subjective intent of the offender, If the offenders intended 

to contribute to weakening and defeating the rebels, they will not be 
held liable. But if malice and a desire to exact vengeance motivated the 
offenders, they will be held liable. Nevertheless, neither the loyalists nor 
the rebels are bable for life or property destroyed during the fighting, 
Al-Mawardt argues that there are two reasons why the rebels should not 
be held liable for life or property destroyed in the course of fighting, First, 
the rebels based themselves on an interpretation, and this distinguishes 
them from common criminals. Second, they must be encouraged to 
return to obedience, and if they are to be held Hable, this is due to 
alienate them further and not provide them with a sufficient incentive 
to end their rebellion.” 

Al-Maward! goes on to emphasize that ifthe rebels are few in number 
and do not possess a particular force or strength, they are to be treated 
like any other subjects of the state, Ifthey comuningle with the loyalists, as 
Jong.as they do not break the lav, they are not to be persecuted, However, 
if they break the law, they are to be held responsible for their actions on 
‘an equal footing with anyone else, Al-Mawardt cites the example of 
Ibn Muljim, the man who assassinated ©All, and argues that although 
he was motivated by an interpretation, he was punished nonetheless, 
Importantly, alsMawardl emphasizes that ‘Ali, on his deathbed, not only 
commanded that Ibn Muljim not be tortured, but he also urged that 
Ibn Muljimn be weated well and that he be pardoned.*! Al-Mawardi 
docs not go as far as arguing that every political assassin should be 
pardoned, Nonetheless, he does insist that political prisoners be weated 
kindly, and recommends pardon as the pious or religiously preferable 
even if the assassin does not technically qualify for 
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In all circumstances, al-Mawardt insists it must be remembered that 
rebels are not fought because of their ideas or systems of belief, God 
permitted the fighting, and not the killing, of rebels. Killing is merely 
incidental to the necessity of fighting Therefore, once the rebellion cnds, 
the permission to fight or kill ends. AFMawardl argues that, as a legal 
matter, the rebellion is considered to have ended in three circumstances: 
(1) if the rebels renounce the rebellion and declare their willingness to 
obey the ruler; (2) ifthe rebels lay down their weapons; and (9) ifthe rebels 
‘are defeated and flee the battlefield, In any of these three situations, the 
rebellion has ended, and the loyalists no longer have legal cause to fight 
or kill the rebels It makes no difference, ale Mawardi contends, whether 
or not the rebels have a group or camp to which they may return, The 
moment one of the three situations exists, the fighting must end and the 
rebels may not be pursued or finished off.” 

‘Al-Mawardi then addresses the Khawarij specifically: He explain 
the Khawatrij believed that all Muslims who did notadhere to the Kharijt 
creed were infidels, and that the abode of Islam was really an abode of 
unbelievers. Therefore, the Khawarij permitted the killing and usurpa 
tion of the properties of their opponents. Ifa group appears, al-Mawardt 
angus, that adopts a similar set of beliefs, they may not be persecuted or 
fought as long as they live among Muslims and do not commit a specific 
crime, Furthermore, they are not to be compelled or forced to abandon 
their beliefs. Rather, the ruler must attempt to debate them and con= 
vince them of the error of their ways. Like the Prophet's practice with 
the hypocrites of Medina, they cannot be prosecuted simply because of 
theit ideas, as long as they outwardly continue to obey the ruler.” If this 
{group isolates iself frome the rest of society andl lives in a specific territory, 
their area is to be treated as a part of the loyalist territory (dar afl al“adl), 
and therefore all laws continue to apply to them without distinction," 
If'a member of the group commits a crime, only the offender, and not 
the group as a whole, is to be prosecuted for the crime. However, if 
the group claims collective responsibility for the crime, and protects and 
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gives shelter to the offender, then the whole group may be fought until 
the offender is captured.” The implication of al-Mawardh’s argument is 
that even a fanatical group such as the Khawarij may not be persecuted 
unless they commit a general act of insurreetion, and that ideas aloneare 
not sufficient grounds for commencing warfare against a group adhering 
to 4 radical ideology: Individuals belonging to the group are to be held 
individually responsible for their crimes, and therefore individual acts of 
violence do not justify a disproportionate violent response by the state. 
Importantly, like other rebels, the Khawarij, or a group adhering to 
similar system of thought, are not liable for life or property destroyed 
the course of'a general rebellion." 

Mier the digression dealing with fanatical groups such as the 
Khawarij, al-Mawardt returns to the issue of the treatment of rebels 
in general. He pays special attention to the rules of conduct of warfare 
against rebels. Although he repeats many of akShafi'Y's points, his treat- 
ment is more exhaustive and systematic. Like al-ShafiT, he maintains 
thar the wounded and fugitives may not be killed and weapons of mass de- 
struction may not be used against rebels. Mangonels and flanve-throwers 
may not be used except for an absolute necessity ~ for example, if the 
rebels first use these weapons, AkMawardi, however, adds that the rebels 
may not be attacked without warning or under the cover of darkness. The 
rebels’ homes may not be burned or flooded, and the rebels themselves 
may not be surrounded and denied food or water, The cattle, war-horses, 
‘or crops of the rebels may not be destroyed.3 Furthermore, the 
ists may not seck the assistance of non-believers, scriptuaries, or 
those who believe that itis proper to dispatch the wounded and fugitives 
is the case with the Hanafls) against the rebels, [fit becomes necessary 
to use any of these groups against the rebels, the loyalists may do so, but 
only if certain conditions are met. First, the loyalists must find no other 
ally against the rebels. Second, the loyalists must obtain an assurance 
from their allies that they will not kill the wounded or fugitives, and must 
have a good-faith belief that the allies will, in fact, comply with s 
assurance. Third, the loyalists must be capable of restraining thei 
from violating the assurance given or itting any other abuses. If 
they do not have the power to do s0, th 
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of these allies." Hence, even if it becomes necessary to use such allies, 
it is imperative that the loyalists be able to ensure compliance with the 
dictates of legality. 

Al-Mawardt reiterates that the property of rebels may not be confis- 
cated, Weapons and supplies captured from them are not to be used 
against them, and are to be returned to them after the fighting ends, 
‘The weapons and supplies, however, may be used in cases of dire ne= 
cessity: If such weapons and supplies are used or destroyed, adequate 
compensation must be paid to the rebels. Furthermore, money should 
not be accepted from the rebels in return for a peace treaty oF for release 
ing rebel prisoners, Attempting to force rebels to ransom their prisoners 
from the loyalists is improper, Furthermore, even if the loyalists illegally 
take hostages from the rebels, these hostages may not be killed, even if 
the rebels kill loyalist hostages.2” 

Ale Maward! dedicates a considerable amount of attention to the treat- 
ment due to rebel prisoners of war. After asserting that rebel prisoners 
may not be executed or enslaved, he notes that the Hanafi position allows 
1 of prisoners as long as the fighting between rebels and 
loyalists continues. However, he rebuts the Hanafl position by citing a re~ 
port attributed to the Prophet specifying that rebel prisoners may not be 
killed. It is rather apparent that the Prophet's hada is the product of lite 
circulation since it does not appear in any of the earfier juristie sourees.®” 
Nonetheless, al-Mawardl further supports his argument by claiming that 
“Alt never executed rebel prisoners, and that Muslims have consistently 
followed his example ever since (wea ‘alayha Yamila al-Muslimina bafdahu), 
Al-Mawavdh’s claim is hardly historical; however, he argues that the treat- 
ment of Muslim rebels must materially differ from the treatment afforded 
to non-Muslim prisoners of war. Therefore, he goes so far as to claim 
that whoever executes a rebel prisoner either should be put to death or 
should be liable for the victim’s blood money." 

Since itis forbidden to execute o enslave rebel prisoners, al-Mawardt 
asserts, then the only other possibility is imprisonment, Rebel prison- 
‘ers may be imprisoned as long as the fighting continues. However, if the 
rebels during the continuation of the fighting give their oath of allegiance 
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to the ruler, their oath must be accepted, and they must be released im- 
mediately: [tis not permissible for the ruler to demand hostages or other 
forms of surety as a condition for their release, The rebels’ word must 
he accepted at face value, and no attempt should be made to investigate 
possible hidden motives or intentions that they might harbor" If the 
rebels refuse (0 give their oath of allegiance to the ruler, they are to be 
detained until the fighting ends, but then they must be released promptly. 
Al-Mawardi asserts that the fighting is considered to have ended in three 
specific situations: (1) if the rebels, as & group, abandon their rebellion 
and declare their intention to take the oath of allegiance to the ruler; 
2) ifthe rebels, as a group, surrender and lay down their weapons; or 
(g)ifthe rebels are defeated and flee the battlefield.!” Hany of these situ 
ations exists, albMaward! argues, then the fighting must be considered to 
have come to.an end, He however notes that some have argued that, as 
to the third situation, ifthe rebels retreat to a standing war eamp or have 
available reinforcements, the prisoners may continue to be detained until 
the war camp or the reinforcements have been defeated. Significantly, 
aleMawardl notes that once the rebel prisoners have been released, they 
are to be treated as any other subjects of the state, even if they continue 
to adhere (o the system» of thought that prompted their rebellion in the 
first place, and even if they isolate themselves from society." 

As noted earlier, al-Mawardl does not focus on the theological or the= 
oretical status of the rebels. He does not systematically: or cohesively 
explain why rebels are entitled to this rather generous treatment. Other 
than stating that Muslim rebels are not sinners and that they must adhere 
to a plausible interpretation or cause, he does not produce a systematic 
justification for the tolerant treatment of Muslitn rebels. Furthermore, al 
‘Mawardt docs not reproduce earlier opinions which asserted that rebels 
who are motivated by tribal or parti tifications are not to be treated 
‘as bughih.” Therefore, it is not clear who he specifically had in mind 
when he addressed the category of the byghdh. For instance, it is not clear 
whether he considered certain Buwayhids or Seljuks who might not have 
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recognized the ‘Abbasid caliph or might not have given such a caliph 
their allegiance to be dughih.!® Nonetheless, it is clear that alMawardt 
sought to give ahhim al-hughdh an expansive reach, and to create an ethical 
and legal standard that would influence the conduct of warfare between 
combating Muslims, and a standard under which rulers may be judged, 
Like al-Shafi, al-Mawardi was not willing to extend the full protections 
of abkim al-bughih 10 non-Muslims living in Muslim territories. How- 
ever, he was not willing to place them outside the scope of these laws 
cither. He, for example, argues that under normal cireumstances, if ah 
al-dhinma assist or join the bughdh in rebellion, this will be considered 
a violation of their covenant (iagd al-dkimma), But if these non-Muslims 
join Muslim rebels, and claim that they did not know that they were not 
‘supposed to do so, they should be believed and their covenant remains 
valid. For instance, if the non-Muslims assert that they thought i was 
permissible to assist the rebels in the same fashion that it is permis 
ble to join Muslims in fighting bandits, then this is to be considered a 
valid excuse, In other words, according to al-Mawardt, itis well estab> 
lished that non-Muslims may assist Muslims in fighting bandits. Hence, 
if the non-Muslims were to claim that fighting with the rebels is not 
distinguishable from fighting against bandits, this would serve as a valid 
excuse and the integrity of their covenant with the loyalists would be 
preserved, Of course, this is not entirely convincing. Logically, one can 
hardly see a correlation between fighting bandits and fighting the state. 
Hut al-Mawardt wished to uphold the view that afl al-dhimma should 
not be treated harshly simply because they joined a rebellion. In fact, in 
this situation the nules of conduet that apply to fighting Muslim rebels 
also apply to fighting eh al-dhimma except that al al-dhimma would be 
held liable for life and property destroyed in the course of the rebellion, 
If the loyalists, however, snake it a condition of ‘agd al-dhimma that the 
abl al-dhamma wot fight any Muslim, rebel or otherwise, in that case, av= 
sisting or joining a rebellion would be considered an abrogation of the 
covenant? 

“The rebels, according to al-Mawardt, remain Muslim despite their re~ 
bellion, and in fact, are not sinners. ‘Therefore, al-Mawardi insists that, 
contraty to the Hanafi position, funeral prayers should be performed 
for dead rebels, He also notes that the jurists have disagreed on whether 
loyalists killed in battle ase martyrs, but he implies that, in fact, they are 
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not.) Al-Mawardy adks that the testimony of rebels should be accepted 
in court because the mere fact that they participated in a rebellion does 
not impeach their credibility: There are, however, two exceptions to this 
rule, If the rebels believe that all Muslims, other than those who sup= 
port them, are in reality unbelievers, and believe that it is permissible 
to kill any Muslim who does not support them, then the testimony of 
those rebels should not be accepted because this type of belief is sin- 
ful and iniquitous. Furthermore, if the rebel adheres to the views of 
groups such as the Khattabiyya, his testimony should not be accepted. 
‘The Khattabiyya believed that it was permissible to testify falsely in 
der to support the claims of one of their own members against their 
opponents.” 

‘Thus far, al-Mawardt deals mostly with rebels in the process of re= 
bellion or whose rebellion ultimately failed. He argues throughout that 
the territory of the rebels remains a part of the abode of Islam, and 
that the rebels remain the subjects of the ruler, But he also deals with 
a situation in which the rebels are temporarily or permanently vie 
‘ous, In this context, he uses the expression “the abode of rebels” (dar 
‘al-baghy), juxtaposing it to “the abode of the loyalists” (ddr aht aladl).¥? 
Al-Mawardr implies, without ever explicitly conceding ax much, that 
these are two dillerent and separate abodes, but does not treat the wo 
as equals, The abode of the loyalists remains the possessor of legitimacy, 
while the abode of the rebels is given limited recognition, Following in 
al-Shafi't’s footsteps, he argues that ifthe rebels manage to prevail over 
a specific territory, collect taxes, anid implement sanctions against erim- 
inals, their legal acts and adjudications must be given full effect if the 
ruler eventually defeats them. Furthermore, the decisions of judges 
appointed by rebels in unconquered rebel territory must be given full 
faith and credit by loyalist judges. Since it has already been established 
that, contrary to the Hanafi position, rebels are not sinners or iniquitous, 
there is no reason to refuse to give full effeet to the adjudications of rebel 
. however, two exceptions. First, ifthe judge's decision 
consensus of all jurists, then his decision should not be 
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recognized. Second, if the judge appointed by the rebels believes that 
all other Muslims are unbelievers, his decision may not be recognized 
regardless of whether itis supportable or not.! Additionally, if the rebel 
judge writes a letter to a loyalist judge, al-Mawardi recommends that the 
Toyaist judge delay in writing a response basically as a sign of disrespect 
and disregard.” 

Importantly, peace treaties signed by the leader of the rebels with non- 
Muslims should not be recognized. The power to enter into treaties with 
foreign powers is a privilege reserved to the leader of the Islamic com- 
munity who is the ruler of the loyalists. Nonetheless, any guarantee of 
sale conduct given by rebels to non-Muslims must be respected and given 
full effect." Nevertheless, al-Mawardr strongly disagrees with the Hanaft 
jurisdictional arguinent. He argues that Islamic law has jurisdiction over 
offenses committed by loyalists or rebels in the abode of the rebels. Like 
al-Shafi't, akbMawardr argues that Islamic law has personal jurisdie= 
tion over Muslims wherever they may go, even in non-Muslim ter 
ritory. Therefore, if a Muslim violates God's laws in the abode of 
unbelievers or in the abode of rebels, jurisdiction is maintained over 
all such crimes. Significantly, al-Maward! does not argue that the loy> 
lists have extra-territorial jurisdiction aver all offenses committed out- 
side their territory. Rather, his argument is that the laws of Islam and 
God apply everywhere. Consequently, for example, the obli 
pray and fast applies to Muslims wherever they may go. The issue, 
aleMaward contends, is not whether the ruler maintains control over 
a specific territory: The relevant issue is that God commands Muslims to 
observe certain prohibitions and injunctions. The ruler is simply del- 
egated 1 apply God's commands. ‘Therefore, if the ruler is able 10 
apply the divine commands to any Muslim, he must do sa. If, how- 
ever, the ruler is unable, uncer certain circumstances, to apply the 
divine commands, then the application of the commands is deferred 
until he is able to do so. Consequently, the issue has lite to do with 
the ahode of the rebels specifically. The real issue is that Islamic law has 
universal jurisdiction over all Muslims regardless of the nature of the 
territory. 

It is difficult to evaluate or characterize the # 
lengthy discourse. His exhaustively detailed tre 
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be inspired by a simple or essentialistic ideological motivation, Signif= 
icantly, however, one cannot describe al-Mawardi's discourse as either 
quietist or activist. He does not unequivocally condemn or endorse re- 
ellion against those in power. He reeognizes that those who sincerely 
believe that they have just cause to rebel must not be treated as common 
criminals. Yet he also upholds the need for law and order by supporting 
the necessity of putting an end to rebellion, AleMawardl's treatment is 
thoroughly legal and technical, But he is neither unabashedly pragmatic 
nor idealistic; rather, he combines elements of both pragmatism and ide= 
alism, For example, he pragmatically upholds the need to recognize the 
Tegal acts of rebels, but he idealistically argues that captured weapons 
and other war equipment cannot be used, and must be returned to the 
rebel." Furthermore, he does not concede sovereignty to the rebels, 
but he does recognize their limited independence. He clearly prefers 
that they be integrated in society, but rejects the idea of forcible conves 
sion or the instituting of an inquisition against all those who hold Kharijt 
ideas, for example. Uhimately, alkMawardt is not writing political the- 
ory, but chicidating legal rules that embody competing and conflicting 
values. Many of his assertions are the product of an adherence to the 
precedents and doctrines of the Shafi'T school, But he also exhibits a gen- 
tuine concern with the need for stability and order without legitimating 
the unrestrained slaughter of rebels. Significantly, in works that he wrote 
in order 10 render advice to rulers, be repeats the rules discussed above 
without substantial diflerence. In other words, alsMawardi did not revise 
his discourse in order to cater to the preferences of a separate audience, 

A-Mawardt produced the most exhaustive treatment of the topic of 
rebellion in his age. Other Shafi't jurists of his time, while repeating 
many of the doctrines and rules enunciated by alkMawards, exhibit dif- 
ferent tendencies and preferences. These jurists often addressed the issue 
of whether rebellion is legal in the first place, which, as has been seen, 
was largely ignored by al-Mawardt, For instance, Aba Ishaq al-Shiraxt 
(dl. 476/108) states outright that it is illegal to rebel against the ruler 
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(imam), and that the bughh are those who rebel, either seeking the aver 
throw of the ruler or refusing to obey his commands, while basing them- 
selves on an interpretation or cause (la’wil). He omits the reference to the 
just ruler (al-imdm ald), which is probably a recognition ofthe fact that 
the use of the term “just” meant the rightful ruler, and not necessarily 
the ruler who conducts himself justly. As noted earlier, the expression 
just ruler” was used by Shafi‘t jurists in a very ambiguous sense, but 
al-Shiraar dispenses with the expression altogether because it is largely 
unhelpful in this context, Like alMawardt, despite his assertion that 
rebellion is unlawful, al-Shirazt asserts that rebels who rely on a plau- 
sible interpretation or cause are to be considered a form of mujtahid, 
and therefore are not to be treated as common criminals.” Otherwise, 
al-Shirazt reproduces most of the rules asserted by al-Mawardi, Rebels 
are not to be slaughtered, and are not to be held liable for destruc- 
tion caused in the course of rebellion or fighting He does men 
that some Shafi't jurists had argued that rebels should be held finan- 
cially, but not criminally, liable for damages caused during the rebellion. 
ALShirazt, however, dismisses this argument as contrary to. the 
consensus? Al-Shirazl, like al-Mawardi, distinguishes between rebels 
and bandits by the fact that rebels have a plausible interpretation or 
cause. Therefore, al-Shirazt states, if'a group that does not have a tatveil 
prevails over a certain territory, none of their legal acts will be recog- 
nized, they will be held responsible for all legal violations committed, 
and they are to be treated ax bandits." This specific point is imy 
albMawardh's argument, but alShfral makes it explicit, and thus widens 
the gap between rebels and bandits. Furthermore, alShirazl's position 
‘on rebel prisoners is somewhat different than al-Mawardt's, He agrees 
that the prisoners should be released if they give their oath of allegiance 
tothe ruler. But after the battle ends, the prisoners who did not give their 
aallegian N 
rebel again, He also adds that if the loyalists kill a rebel prisoner, they 
are responsible for his blood money, which is to be paid to the rebel’s 
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In the final analysis, however, although al-Shirazt explicitly 
states that it is unlawful to rebel against any ruler, his position on the 
treatment of the rebels does not differ from al-Maward!’s in any signifi- 
cant respect. 

‘The Shafi't jurists Imam al-Haramayn al-Jawaynt (d. 478/1085) and 
Abn Hamid al-Ghazatt (d. 505/111) are helpful in identifying the ax- 
sumptions that informed the analysis of the Shafi jurists of their time. 
AL-Ghazalt was a student of al-Juwaynt for a period of time, and both 
jurists were well integrated within the legal institutions of their age. Both 
of them served as law professors in the Nizamiyya school in Nishapur.”” 
and their relationship with the Seljuks was largely non-problematic 
and congenial. However, albGhazalt’s uncle was executed by the Seljuk 
sultan Barkiyarog, and some contemporary scholars have suggested that 
al-Ghazalt fled Baghdad because of his fear of the sultan, and because 
he feared harm from the Assassins (Isma tis) of Baghdad." AlJuwaynt 
reportedly at one point left the city of Nishapur and headed to Baghdad 
because of the civil disorder that resulted from the schismatic confliets 
between the Ash‘arts and their opponents, but he returned to Nishapur 
when stability was restored." Al-Ghazals, towards the end of bis life, 
adopted Saft doctrines, and shied away from academic pursuits." Both 
jurists dealt with the issue of the legality of rebellion, and the treatment 
of rebels. But their discussion on the topic of the treatment of rebels is 
not nearly as exhaustive as al-Mawardl's 
Alsjuwaynt, in his theological work Ghivilth al-inam, indicates that the 
treatment of rebels is a separate matter from the larger issue of whether 
rebellions are legal. He asserts that ald al-ughdh, which deals with the 
treatment of rebels, should be sought out in the technical books on lav." 
Asto the issue of the legality of rebellion, he asserts that as a general mat- 
ter, those in power must be obeyed. Individuals from among the laity may 
in the good and forbid the evil as long as they donot use force and 
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as longas their activity does not lead to the spread of violence and fitan.? 
‘More specifically, armed rebellions by individuals or small groups may 
not be tolerated or encouraged because this only leads to the spread of 
violence and lawlessness" Consequently; people should always weigh 
the harm that results from rebellions against the harm of obeying an 
Lunjust ruler; in most cases the harm of rebellion is greater because it 
leadls to the shedding of blood and to the creation of various disasters, 
‘The presumption should be in favor of the status quo because a mere 
suspicion or anticipation that a greater good will result from rebellion 
is insufficient to justify the violence and harm that one, as a matter of 
certainty, knows will result.” One might argue, al-Juwaynt asserts, that 
a balancing of evils is improper when it comes to a matter of principle 
because “All did not weigh the good against the evil when he decided to 
fight Mu‘awiya. In other words, “AIT fought Mufawiya without regard 
to the results or possible harms. AlJuwaynt refutes this argument by 
claiming many Companions refused to support “AN specifically because 
they were concerned with the resulting harm, Furthermore, al-Juwaynt 
argues, “Alt clic not foresee that resorting to war would lead to the amount 
of destruction that did, in fact, occur, Once * Alt realized the results, he re= 
and attempted to solve the problem peacefully through 
Therefore, if a person who enjoys a considerable amount 
of strength takes power, it becomes incumbent to recognize and obey 
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him. ‘This is exactly why al-Husayn and al-Hasan, “A's sons, gave their 
oath of allegiance to Mu‘awiya." Al-Juwaynt explains that ifa usurper is 
sinful or iniquitous, some have argued that he is to be recognized, but not 
asa rightful imam. In other words, he is to be given dé facto but not de jure 
reeogr therefore, while he is to be recognized as the ruler, he is 
not to be given the oath of allegiance. AlJuwaynt does not comment ex- 
tensively on this position, asserting that while itis open to debate whether 
a usurper should be given the oath of allegiance, everyone agrees that a 
Uusurper must be recognized and obeyed.” In effect, al-Juwaynt argues 
that the prohibition against rebellion and the recognition of a usurper 
are both a result of necessity, because to argue otherwise is to grant 
a license to lawlessness. However, al-Juwaynt's position is nat absolute, 
Firstly, to recognize a usurper constitutes, by necessity, a recognition of 
the fruits of rebellion, This is why al-Juwaynt also argues that ifrebels rise 
against an established ruler and control a certain territory, their legal acts 
and adjudications must be recognized and not reversed, because to do 
otherwise is to harm people and to negate order.” Secondly, and more 
importantly, al-juwaynt argues that if a pious man arises who wishes 

join the good and forbid the evil, and who wishes to uphold the 
terests of Muslims while possessing enough power to guarantee 
him reasonable chance of success, then it is legal for him to rebel and 
“may God aid him to vietory.”?* Consequently, al-Juwaynt’s prohibition 
against rebellion is born out of functional necessity, and not principle. 
The right of a ruler to stay in power, and the right of a usurper 10 attain 
power, ivill relative. Asa result of this logic rebellion is prohibited not be- 
cause itis inherently wrongful, but because of its attendant consequences. 
Therefore, in his Kitih al-nhdd al-Juwaynt argues that if ruler becomes 
unjust and oppressive, the possessors of power in society (ah! al-hall wat 
alagd, literally, “the people who loosen and bind”) may cooperate in 
resisting and correcting him, even if it means that they would have to 
resort to the use of force and the waging of war against the ruler?” In 
summary, because rebellion was not considered inherently evil or repre- 
hensible, this, toa large extent, helps to explain why Shafi jurists argued 
that rebels are not sinners, and advocated that rebels be treated with 
tolerance. 
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Not all Shafi'Tjurists, however, may be classified within a single wend. 
For instance, al-Ghazall is relatively less tolerant of rebels. As will be 
recalled, al-Ghazal, the author of the famous statement arguing for 
the necessity of obeying those in power, is cited by Gibb and others ax 
one of the prime examples of the quictism of Muslim jurists. However, 
although al-Ghazalt is less tolerant of rebels, his arguments are not abso 
Jutist or simply opportunistic. In his apologetic work Fada al-Batiniyya 
al-Ghazali argues that a ruler is needed to resolve conflict and establish 
order and stability. Therefore the tama is established by power and by 
the general willingness of the populace to obey a particular person in 
power, It is not necessary that everyone in society be willing to obey a 
ruler, because even God is not obeyed by all. Rather, itis enough for the 
ruler t0 possess the ability to establish order, and fora sufficient number 
of people to be willing to give him their allegiance. No specific number 
of people is required, only that the number of those who do give the ruler 
their allegianice would be sufficient to maintain stability and order?" It 
is also not necessary that the ruler be a myjlahid himself, as long as he 
continues to seck knowledge, and as long as he consults with the jurists 
regarding every problematic issue that he might confront.” 

Al-Ghacalt contends that if one looks objectively at the matter, one 
will clearly conclude that itis the ‘Abbasid caliph al-Mustaghir bi-Allah 
(1. 487 fs094-582/1118) who is the rightful ruler of al-Ghazalt's day and 
age. According to al-Ghazall, afier the caliph alMuqtadt died, the 
‘fan spread everywhere, and it was only alMustazhir who was able to 
restore peace and order But alGhazali goes further and argues that 
at the beginning of the “Abbasid caliphate there was general consensus 
‘on the right of the “Abbasids to power, Therefore, anyone who rebels 
and seeks to displace an ‘Abbasid caliph ix to be considered a hdght. 
Al-Ghazalt argues that one of the duties of the caliph is to “purify” the 
earth from all rebels, even if such rebels are in the Maghrib or in the far 
end of C AL-Ghazall’s work is primarily concerned with defend= 
ing the ‘Abbasids agaist the Batint (ce, in this context, Fatimid) threat, 
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and in faet he states that if one rejects the Batint ruler, the only other 
possible option is to recognize the legitimacy of al-Mustazhir™ 

Despite al-Ghazah’s political motivations, he is not willing to support 
rulers without reservation. He angues that a ruler may be obeyed only to 
the extent that his orders are not contrary to God's commands, He cites 
the story, discussed earlier, concerning the commander who ordered 
his soldiers to throw themselves into the fire as proof of the fact that 
aun illegal order should not be obeyed.” If the ruler’s commands are 
illegal, or if he does not rely on jurists, and someone more qualified 
for the position is found, people should weigh the benefits and costs of 
attempting to overthrow him, and replace him with someone better if 
they are able to do sa.®* Ultimately, despite all the polemics in fivor 
of the “Abbasid caliph, al-Ghazal’s argument, like those of his teacher 
alJuwaynt, reduces itself wo a balancing aet between the pros and cons 
of attempting to overthrow the ruler, Hence, the possibility of disobeying 
an illegal order of rebellion is not rejected out of hand. 

Al-Ghazall’s treatment of the specific topic of rebellion takes place 
in his juristic work al- Hiatt fal-Figh. Ic is in this work that one gains a 
fuller understanding of a-Ghazalt’s attitude towards rebels, ancl as stated 
Shafi't jurists, his attitude is rel- 
all does not argue against the 


not exp! 
but he implicitly leaves many points open to discretion and interpreta- 
i analysis by employing a basic definition of the 
Jughate it is every group that rebels against the ruler while relying on 
an interpretation (a%wil) and enjoying a degree of power (viaika), which 
enables it to resist the ruler: Like other Shaf'T jurists, he does not attempt 
to clarify how much power is required by law in order for shawoka 10 exe 
ist. However, he asserts that any fa%wil that is of doubtful validity is to be 
considered effective for definitional purposes. In other words, ifthe inter= 
pretation ofthe rebelsis groundless and, asa matter of certainty, is known 
to be erroneous, this is problematic, But if the interpretation is only sus- 
pected of being invalid, then it qualifies the rebels to be weated as hugh. 
Al-Ghazall notes that there is disagreement as to whether Mufawiya’s 
interpretation was certainly or probably invalid, ‘The implication is that 
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if Mufawiya’s interpretation was certainly invalid, then even a ground- 
Jess interpretation is effective in qualifying rebels for the status of bughih 
Interestingly, however, al-Ghazalfasserts that although "we" (the Shafi") 
do not consider the Khawarj to be unbelievers, their interpretation i 
not to be recognized because it is clearly erroneous." 

Al-Ghazall agrees that the rebels must be warned before being fought, 
but does not add thar they be given a chance to plead an injustice or 
debated."* He does note that both the rebels and loyalists are liable for 
any destruction that takes place before or after the fighting. As to the 
destruction incurred during the fighting, alGhazalt argues that there is 
no disagreement that the loyalists are not liable. However, asto the rebels, 
he argues that there is disagreement as to whether they are to be held 
liable at all. If they are considered liable, there is disagreement as to 
whether they are financially or criminally lable, and as to whether they 
should perform atonement (kaffiza)."* AbGhazalt goes on to state that 
there is no disagreement that if few individuals have a fa’wil but lack a 
shawka, they are to be held liable. [fa group, however, has shazoka but lacks 
teil, there is disagreement as to whether they should be held liable." 

Again, pursuing this method of indefiniteness, al\Ghazalt states that 
fugitives should not be pursued if the rebels have been thoroughly 
defeated, Nonetheless, there is disagreement as to whether the same 
rule applies if itis feared that they will regroup in the immediate future, 
Al-Ghazalt claims that there is no disagreement that weapons of mass 
destruction should not be used if innocent people will be killed, but he 
laimas there is disagreement if only the rebels are alfected. The rebel 
prisoners and their weapons should not be released until the loyalists 
feel secure that the rebellion has ended. But he notes that if there is a 
general and indefinite expectation that if released the prisoners might re= 
ignite the rebellion, there is disagreement on whether this is sufficient to 
continue detaining the rebels." There is also disagreement, al-Ghazalt 
asserts, on whether the fiamilies of the rebels should be detained, He 
ix somewhat more assertive when he discusses the legal acts of rebels. 
He argues that if the rebels relied on an interpretation, their testimony 
should be accepted in court, and that their legal acts and adjudications, 
if they prevail over a territory, should be recognized. Nonetheless, if the 
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rebels enjoy a shanks but lack a tail, their adjudications should not be 
recognized or given effect.” 

‘The fact that al-Ghazall gives the impression that many itreas in the 
field of rebellion are unsettled could be an indication that he does not find 
many of the inherited Shafi't doctrines persuasive, Overall, his treatment 
of the topic is vague and non-committal. Furthermore, his statements 
fon some issues, such as the treatment of prisoners, adopt a tougher 
and less tolerant stance. Significantly, unlike other Shafi't jurists he does 
not use the word “loyalists” to refer to the opponents of the rebels. 
Rather, he often uses the first plural form "we" to refer to Joyalists, 
and the third plural form “they” to refer to rebels, Therefore, he gives 
the impression that, as a jurist, he identifies himself with the loyalists, 
rather than maintaining an objective distance from either party. For 
al-Ghazalt, the “we” probably refers to the supporters of the ‘Abbasid 
caliph against any possible contenders. Nonetheless, even if al-Ghazalt 
was not as supportive of alii al-bughdh as other Shafi jurists, this area 
of the law had become sufficiently well established that he could not 
refute or ignore it, Importantly, the fact that al-Ghazalf does not discount 
altogether the possibility that under certain circumstances a rebellion 
might be defensible leads one to conclude that, in all probability, he 
would not have wanted to refute or ignore this area of the law even if he 
could have done 90. 

Other Shafi't jurists contemporaneous with al-Ghazall are not 
nearly as indefinite or non-committal. For example, Ahmad al-Qaifal 
(d. 507/111), who taught in the Nizamiyya school and was close to the 
Jiph al-Mustazhir,” also noted some differences of opinion by Shafi't 
jurists on the issue of rebellion. However, the scope of disagreements re= 
ported by hitn are fir more limited than reported by al-Ghazall, and he 
unequivocally endorses positions which are tolerant of rebels." Shafi'T 
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jurists such as Muhammad al-Baghawy (d. 5310/1117)" kapse the Sunna 
and the law of rebellion together as if there is an exact correlation be= 
tween the traditions of the Suns and ahkiim al-bughdh, For example, he 
Cites a tradition attributed to the Prophet cormmanding Muslims to kill 
the Khawarij wherever they may be found. However, he comments that 
this tradition means that the Khawarij may be fought only if they or- 
ganize, collect weapons, and assault people. Otherwise, al-Baghaw!'s 
treatment of the subject is hardly distinguishable from al-Maward’s, and 
he does not allude to substantial differences of opinion on the subject." 
In the final analysis, al-Ghazalt’s discourse on the treatment of rebels is 
not representative of the views of the Shafi" of his time, The inherited 
discourses of the law of rebellion had become a trademark of the school, 
and al-Ghazall’s ambiguities aside, the doctrines of afdsim al-bughih were 
reproduced and repeated as if they were an inherent part of the Islamic 
legal order. 

‘Shafi jurists did not simply invent abi al-bughdh; they constructed 
it from the inherited traditions of early Islam. The early rebellions of the 
Companions, the ‘Alids, and the “Abbasids were the motivating force 
behind this construction. Since the early centuries of Islam, power was 
obtained and retained by force, Rebellion and the use of force against 
those in power was not an anathema, and this fact was reflected in the 
carly discourses of Muslim jurists, Without doubt, the interests of the 
jurists and the rulers often correlated and overlapped, but this did not 
mean that the jurists simply became the ideologues of the state. The 
emerging corporate of institutional culture of the jurists demanded that 
order and stability be maintained, but once the precedents of the law of 
rebellion had come to existence, these precedents became an imperative 
force by themselves. Law often becomes its own justification. In other 
words, the law was preserved and upheld simply because it 
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apart of the inherited culture of the jurists. By the fourth/tenth century, 
the doctrines of the law of rebellion had become sufficiently established, 
and it had become increasingly difficult to ignore or to challenge their 
existence. This process was further aided by the fact that the jurists’ main 
loyalty was to the institutions of law, and not necessarily 10 the state. 
Importantly, this process was not unique to the Shafi'T school, and even 
the Hanbalt school, despite its dogmatic rejection of the idea of armed 
rebellion, joined in the process of the acceptance and development of 
‘ahkiim al-bughih, 

‘The eatly adoption of abkiim al-bughdh by Hanbalt jurists was im- 
perfect and imprecise. For example, the Hanball jurist Abo al-Qasi 
al-Khiraqt (d 934/945-6) adopts a very general and imprecise defini- 
tion of rebellion. He argues that if Muslims accept a particular person 
as their ruler (ind), if group rebels against him they should be fought. 
He does not mention the requirements of Z2°wil or shawka, but his asser~ 
ons.as to how this group should be treated do nos differ from al-Shati''s 
in any material respect,” Reportedly, the Hanbalt jurist Aba Bakr b. Abt 
Daw0d (4. g16/929) had angued that the specific number of the rebels 
is immaterial for the purposes of qualifying them as Sughd, Abo Bakr’s 
reported reasoning is interesting because he equates the status of the 
rebels with that of the just ruler. He argues that the right of the just ruler 
(al-imim al-“idil) to rule does not depend on the number of his sup: 
porters. ‘Therefore, even if the just ruler loses many of his supporters, 
this does not necessarily mean that he has lost his right to stay in power, 
Similarly, the specific number of rebels is immaterial as long as the rebels 
distinguish themselves from the loyalists, and follow a chosen ruler. 
The idea of using the same criteria to evaluate the legitimacy of the ruler 
and rebels is consistent with Ahmad b, Hanbal's reported position that 
whoever wins should be recognized as the rightful ruler.” Importantly 
Abd Bakr's position could be interpreted to mean that the requirement 
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Even if this represented an early and ultimately unsucecssful Hanbatt 
wend, by the filth/eleventh century Hanball sources adopted nearly ver= 
batim the Shafi'T arguments and positions on the rebellion.” Hanbalt 
jurists did not produce the theoretical justification for the adoption of 
these positions until afier the sixth/twellth century. 


THE SYSTEMATIC ORJECTORS AND THE RELUCTANT 
BORROWERS: THE HANAFTS AND MALIKES 


[vis difficult to speak of a comprehensive or cohesive Hanaft or Maliki 
doctrine on the treatment of rebels in the fourth/tenth and fifih/eleventh 
centuries. The reason for this is entirely different for each school. In 
the case of the Hanaff school, there is a basic position inherited from 
the discourses of al-Shaybant, Aba Yasuf, and perhaps Abo Hanita, 
However, the justifications and elaborations upon this basic position are 
quite varied, It is likely that the Hanaff position in the fourth/centh and 
fifth /eleventh centuries is the product of an adherence to precedent, and 
an adoption or borrowing of same ideas from the Shaft school, The 
Malikis, on the other hand, continued (© be reluctant in adopting the 
laws of rebellion, and overall did not distinguish between a rebel and 
a bandit, In faet, « comprehensive Malikr doctrine on rebellion did not 
develop until the sixth/twelfth century. 

In prineiple, Hanalt jurists distinguished between bandits and rebels, 
and in fact a large part of the Hanaft discourse focused on the theoretical 
difference between these two categories. Nonetheless, as we siw above, 
Shafi't and Hanbalt jurists argued that it is illegal to seek the assistance 
of Hanalis in fighting rebels because Hanafis believe that itis proper to 
dispatch the fugitive and wounded. From this fact alone, ane is reluctant 
o generalize about the relationship between the Hanaft school and the 
political structure of the state.” Hanaft jurists do not simply leave the 
Treatment of rebels to the unenitigated discretion of the state, Further- 
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more, certain trends within the Hanafi school adopt positions that can 
only be unhelpful to the state. Nonetheless, compared to the Shafi‘ts, 
the Hanaff school is generally less tolerant of rebels. This could be due 
to the fact that both Abo Yasuf and al-Shaybant were judges, and more 
accepting of Abbasid legitimacy. Onee the precedent was set by the 
arly Hanafi jurists it became self-perperuating, and difficult to override, 
Certainly, as discussed below, some of the later Hanafi jurists modified 
aspects of early Hanaft doctrine on rebels, and became central to the re- 
‘visionist trend. Nevertheless, while the Hanaff jurists of the fourth/tenth 
and fifth/eleventh centuries made the theoretical distinction between 
bandits and rebels sharper and clearer, they also corroborated the idea 
that rebellion is a sin. 

Not all Hanafi jurists argued that rebellion is a sin, however. Abo 
Bakr al-Jassas (4. 370/980-1), for example, asserts that both bandits and 
rebels are considered Muslims. He argues, at length, that the firdba verse 
was revealed to address highway robbers, and not apostates or rebels. 
A material clement of the offenses of rebellion and banditry is the ex- 
istence of a degree of power (min). This is why, al:Jagag maintains, 
iry is a crime which can only be committed away from i town or 
city." Like rebels, bandits organize and gather in a specific territory, 
and refuse to abide by the commands of the ruler. The moment the 
bandits organize and gather in a location with the intent of terrorizing 
the wayfirer, the elements of the crime of hirdba are complete. 
fore it is not necessary that the bandits rob or kill anyone in order for 
the crime of hiniba to exist. Ln contrast, a person who attacks and robs 
people in a town oF city is to be treated ax a common thief, and not a 
bandit” Importantly, the main distinction between bandits and rebels 
is that rebels rely on an interpretation (ta've), and therefore rebels are 
fought only for the limited purposes of repelling their harm and self 
defense, while bandits are fought in order to punish them for thy 
erimes," 
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Like other jurists, al:Jasgas focuses on defending the notion that people 
should support the ruler in fighting rebels. He concedes that Mufa 
was a hight against “Als, but rejects the argument that the preceden 
of the Prophet and the Companions prohibit supporting the ruler in 
fighting the rebels. Fighting rebels is a form of enjoining the good and 
forbidding the evil, and therefore is commendable.’ The Prophet's 
traditions prohibiting Muslims from joining fina, al-Jagsas contends, 
do not apply to fighting rebels because the Prophet intended to pro- 
hibit wars of wibalism or of blind partisan causes (asabipya), Signifi- 
cantly, however, aljJasgis argues that fighting in support of the ruler 
is, by definition, rightful and proper. He asserts that the group that sup- 
ports the ruler (al-tmdm) is of necessity the rightful or just group (al-fi'a 
al“idila), and does not seem concerned with the justness or substantive 
quality of the rulee’s reign, Simply because a ruler is in power, he is 
to be supported.’ As noted earlier, like ShaffT and Hanbalt jurists, 
al-Jaggs was arguing for the need for law and order which is represented 
by the necessity of supporting the ruler who has established himself 
in power, 

Al:Jasiais goes on to argue that the rebels are not fought for adopting 
a particular system of belief In fact, if group adheres to or adopts 
rebellious ideas, such as the ideas of the Khawarij, that alone does not 
grant a license to the loyalists to fight them, The rebels are fought only 
in self-defense, and hence, if the rebels no longer insist on fighting the 
Jayalists they are not to be fought." It is not elear how much the rebels 
need to do before it becomes permissible to fight them, but al-jaysay 
argues that before the rebels are fought they must be warned and given 
an opportunity to desist. This, of course, implies that the loyalists do 
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not have to wait until they are attacked first. In any case, due to the fact 
that they rely on an interpretation, the rebels are not held liable for life 
or y destroyed in the course of the fighting "7 

Allof the above is not unique to the Hanaft school: similar arguments 
have been made by Shaf't or Hanbalt jurists. Al-Jassay, however, dis- 
cusses several points that became integral to the Hanafi discourse. He 
notes that while all jurists agreed that the property and monies of rebels 
miay not be confiscated, some Hanafi jurists held that whatever is found 
in the rebel war camp is to be considered loot. Other jurists 1 ned 
that the rebels’ weapons and horses may be used against them, but that 
afier the fighting ends the rebels’ money and horses must be returned 
to them, Al-Jassis asserts that the truth of the matter is that reports on 
“Als conduct are inconsistent on this matter. But he seems to favor the 
view that none of the rebels’ property or money may be confiscated, 
although the weapons may be temporarily used against the rebels." 
Furthermore, he asserts that all the earlier authorities from his school 
(ie the authorities that preceded the formation of the Hanaft school held 
that the fugitive may not be pursued and the captive or wounded 1 
nat be dispatched. However, alJagais concedes that late Hanafl jurists 
disagreed with this position, and argued that as long as the rebels have 
reinforcements or an undefeated party (/e), fugitives, prisoners, and the 
wounded may be killed. AlzJassils does not explicitly disagree with what 


he describes as the late Hanaft position, although he does imply that he 


does not find the arguments of the late school persuasive. 

As we saw earlier, several jurists held that the testimony and legal 
acts of rebels should be recognized: however, the Hanafl position by the 
fourth/tenth and fifth/cleventh centuries had become opposed to this 
view, Neither the legal acts nor the testimony of rebels should be accepted 
because, according to the Hanafls, rebellion isa sin, and theretore rebels 
are iniquitous (fasaga}. The credibility of sinners is suspeet, and he 
their testimony and legal ac a be recognized. Aljaysds himself 
accepts the view that as a general matter, the judgments and legal acts 
of the rebels should not be recognized. He qualifies this position in thr 
important respects. First, if the rebels appoint a judge who is loyal to 
them, his judgments should not be given effect unless they are consistent 
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with the views of a loyalist judge. Second, if the rebels appoint a loyalist 
judge, his decisions should be given full faith and credit. Third, al-Jasyay 
argues that recognizing the judgments of rebels does not imply that 
loyalists and rebels are of equat status. Rather, it means that one should 
not look at who appointed a certain judge, but instead at the character 
of the judge in question. What is important is that the judge himself 
he considered of just character, regardtess of who appoints him. While 
al-Jassig mentions the view that the rebels lack credibility because they 
are sinners, he does not explicitly endorse this view." 

Aside from legal judgments and testimonies, al-Jassag deals with the 
question of taxes collected by the rebels. He argues that people who gave 
their alms (gah) to rebels should be advised to repay their alms because 
giving them to rebels is not religiously effective. However, he notes that 
because this matter is between people and God, people should not be 
forced to repeat their als, As to other taxes (sadagal), al-Jagsiy asserts that 
the loyalists should not re-collect thens either!"* Al-Jagsis’s reasoning is 
most interesting he argues that people pay taxes in return for the right of 
protection from the ruler, Since the ruler failed to protect the inhabitants 
‘ofa certain territory from the rebels, the right of the ruler to collect such 
taxes drops, and hence the taxes should not be re-collected.!* 

‘Some of al-Jasgis's views are not representative of what eventually 
became the predominant Hanaft position, Ror example, alzjassay does 
not deal with whether funeral prayers should be performed for dead 
rebels. One suspects that he avoids the issue because he was reluctant to 
hold that rebels are iniquitous. But it is important to note that al:jassas 
was not a minor figure in the Hanafi school of thought, In fact, he was 
considered the leader of the Hanaft schoo! in Baghdad, and although he 
cooperated with the government of his time, he turned down an affer to 
become the chief judge of Baghdiad.""* Nonetheless, his views should not 
be seen as a product of his own personal legacy as much as an indication 
of the unsettled status of Hanaft doctrines at his time, It is elear from 
alJagais's treatment that there were several competing tendencies within 
the Hanaft school. He supported the general position that law and order 
should be upheld, but was nota hardliner on the issue of the treatment of 
rebels His positions are based on certain trends within the Hanafl school 
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in the fourth/tenth ccatury. The Hanafi position on rebellion never 
became entirely uniform, and the trends that al-Jassig represents did 
not completely disappear. However, eventually the predominant Hanall 
position became less tolerant over the issue of how rebelsare to be treated, 
“The liberal or tolerant trend was still evident more than a century later 
in the writing of the Hanafi judge AbO Qasim al-Simnant (d, 499/1105). 
AL-Simnant rejects the idea that the ruler should be recognized or not 
recognized on an ideological basis. He asserts that the Zaydts and others 
have argued that a pious man who fulfills the qualifications of the imdma 
may rise against the unjust rulers and enjoin the good and forbid the 
evil, and declare himself to be the true ruler of Muslims. This leads to 
chaos and disorder, and therefore it eannot be permissible.""* Al-Simnant 
notes that a ruler in power enjoys a presumption of obedience, which 
entitles him to resist and fight rebels." Interestingly, however, he argues 
that if the ruler becomes oppressive and unjust, and usurps property, 
then it becomes incumbent upon the jurists and Muslims to overthrow 
him, and he even goes as far as claiming that this has been the consistent 
practice of Muslims in dealing with corrupt rulers.” He goes on to 
argue that rebels should not be considered unbelievers or hypocrites, 
and supports a policy of tolerant treatment towards rebels." In the 
middle of his discourse on rebellion the following passage appears: 


In the final analysis, this whole aflaic today is hopeless, and if the scholars and 
those sho wrote the books of jurisprudence saw what we see today, they would 
have known that [all of this] applied 10 a different age. ‘Today we see the rebels 
in every town, and every person does what he wishes without anyone unit 
the Muslims, and honoring the affairs of this retigion. 
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This passage appears to be a sharp departure from the flow of 
al-Simnani’s narrative," and in light of the author's general position, 
it is difficult 10 make sense of its intended purpose. It is possible that 
al-Simnant is lamenting the fact that no one fights over religious causes 
any more. In other words, al-Simnant, like other jurists, seems to consider 
tribal or partisan wars to be inherent 
that he has in mind are those who fight ever a religious interpretation or 
those who fight to enjoin the good and forbid the evil. This reliance on a 
plausible ei! is what entitles the rebels to a tolerant treatment. There= 
fore, al-Simnant could be condemning the fact that, in his age, everyone 
fights over earthly interests that have nothing t do with what he con- 
siders to be just causes." Alternatively, al-Simnant could be lamenting 
the fact that rulers do not treat rebels as believers and do not observe 
the rules of conduct that the jurists have exphicated on this matter." It 
is quite likely that he considered the whole discourse of abkilm al-bughih 
to be irrelevant to his age, and that the historical developments since the 
discourse was formed had ereated a considerable gap between the polit- 
ical and social realities and the legal discourse. Al-Simnant is lamenting 
the absence of a government that is capable of establishing law and 
order. The law of rebellion had assumed the existence of a government 
which unites Muslims, and which, in turn, is capable of applying the 
law of rebellion, But in his day, everyone seemed to be a rebel, and 
there was considerable confusion as to who was legitimate and who 
was not. Therefore, al-Sirmnant is expressing doubt over the relevance 
or applicability of this whole discourse to his time, Importantly, after 
making this remark, he continues to elucidate the remainder of the laws 
of rebellion without further comment or qualification. If this paxsage 
was, in fact, authored by alSimnant, it is a powerful demonstration 
‘of the impact of precedent on the legal mind. Whatever the particu- 
lar objections al-Simnant might have had concerning this field of the 
Jaw, he continued to engage the precedents, picking ane precedent over 
the other, but was unable to restructure or significantly alter the whole 
discourse 
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Many of al-Simnant’s arguments were representative of the evolving 
Hanati doctrines on rebellion.* However, the most exhaustive and rep- 
resentative exposition in the fifth/eleventh century is that of the Hanaft 
jurist Abo Bakr al-Sarakhst (d. 483/1090-1).'*8 Like his predecessors, 
al-Sarakhst maintained that the main distinetion between bandits and 
rebelsisthat rebels adopt a é@%ei* Again, in the fashion of earlier Hanaft 
jurists, he does not elaborate upon the notion ofa fa'wil or explain what 
would count as a legally recognizable fo°wil. Importantly, however, al- 
Sarakhst assumes that the urveil is going to be a religious interpretation 
concerning God's lay? He also implies that, as a legal matter, the fa'wit 
must be presumed erroneous, and therefore the substantive content of 
the rebels’ ideology or interpretation is irrelevant.'*" Asa general matter, 
al-Sarakhst argues, Muslims should not become involved in or partake 
in fina, Nevertheless, when a ruler comes to power and is able (0 estab- 
lish order and stability, those who rise against him are the ones who are 
causing fitna, In doing 30, they are committing a sin, and fighting these 
rebels is 4 form of enjoining the good and forbidding the evil because 
it is a way to bring an end to the fitue that the rebels have caused.!"? 
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Ab-Sarakhst does not attempt to argue that the prohibition against en- 
gaging in fitna only applies to tribal or partisan warfare. Rather, he makes 
the straightforward claim that rebellion is a disruption of stability and 
order and, therefore, it is fitz. Fighting rebels brings an end to dis- 
order and prechides the fidsa, and hence Muslims should support the 
ruler against rebels" Importantly, however, al-Sarakhst adds that be- 
cause the rebels rely on an interpretation, they and the loyalists are 
considered equals in terms of the applicability and the treatment of 
the law (tea al-tasiciva bayn alfatayni al-mulagdtilatayni bi ta'u%ti al-dini fE 
cal-ahkiimi asl)."® 

Al-Sarakhst goes on to argue that the point at which it becomes legal 
to seize oF fight rebels is when such rebels organize and gather, and ex- 
hibit a firm intent to rebel. He rejects the idea that the ruler must wait 
until his troops are attacked before it becomes legal for him to respond, 
However, he also rejects the idea that mere talk of rebellion is sullicient 
(o authorize hostile actions against rebels. The rebels must commit overt 
acts that clearly indieate an intent to rebel, such as organizing and gath- 
ering in a specific location, At that point, the ruler should imprison or 
fight the rebels before their fia spreads and becomes uncontrollable. 
Al-Sarakhst cites the precedents in which SAIt declares that he will not 
fight the Khawarij until they fight him first, but be argues that this 
should be read to mean that “Alt refused to fight the rebels until they 
formedaclearand immediate intent touse force against him." Likewise, 
alsSarakhst concedes that ‘AU commanded that the fugitive, captive, or 
wounded should not be dispatched, He also mentions that ‘AIT used to 
take an oath from captives that they would not return to rebellion, and 
then release then. However, he argues that this only applies if the rebels 
have been thoroughly defeated and do not have any other reinforce= 
ments, He argues that as long as reinforcements remain, itis within the 
nuler’s diseretion to imprison, execute, or pardon the fugitive, captive, or 
wounded. Importantly, unlike al-Simnant, al-Sarakhst does not qualify 
this view in any way: He gives the distinct impression that this isa settled 
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point of law, and does not eite any other views on the matters" Fur- 
thermore, al-Sarakhst does not show a particular concern with the issue 
of how long captured rebels may be held. He simply states that rebels 
may be held until none of their party remains, and then they should be 
released.!3* 

‘Overall, al-Sarakhstand other Hana jurists advocate a harsher policy 
towards rebels. For instance, al-Sarakhst asserts that it is recommended 
that the ruler warn the rebels before attacking them, but this is not 
mandatory and is to be left to the ruler’s discretion, Furthermore, the 
rriler may use weapons of mass destruction including fire and flooding 
against the rebels."®S He also argues that, as a general matter, itis repre 
hensible to sever any head, including the heads of rebels, and send them 
across the land. He claims that “Alt and Abo Bakr refused to do so, and 
when told that the Persians and Byzantines followed this practice, Abo 
Bakr commented, “We are neither Persians nor Byzantines. The Book 
{Quran} and traditions are sufficient for us [ie. we follow the Book and 
traditions].”" Nonetheless, al-Sarakhst notes that some of the late Hanalls 
permitted the practice because the Prophet did not object to it" By 
citing the Prophet's supposed precedent in this context, al-Sarakhst effec 
tively legitimates the already widespread practice of severing the heads 
of rebels as proof of their defeat." 

Al-Sarakhst adds that the loyalists may not seek the assistance of unbe- 
lievers against Muslim rebels, but they may seck the assistance of scrips 
tuaries of protected minorities (ah! al-dhinma)."9” Interestingly, however, 
he argues that if the seriptuaries assist the rebels, this does not constitute 
an abrogation of their covenant with the loyalists; both the seriptuaries 
and the rebels remain a part of the abode of Islam, Therefore, as far as 
tial are concemed, the scriptuaries are to he treated on an equal 
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footing with Muslim rebels. Importantly, although the rebels are con= 
sidered Muslin, dead rebels may not be prepared for burial hy perform 
ing the ritual washing, and funeral prayers should not be perforined on 
them either. They, however, are to be buried simply for sanitary reasons 
(lésimdtatial-adha), and because it was the practice of ‘Alito bury his dead 
‘opponents. Loyalists killed in battle, on the other hand, are martyrs and 
are to be treated as such. Of course, as we saw earlier, al-Sarakhst's 
position on this matter is neither novel nor unprecedented. Nonetheless, 
his tone and style is quite assertive, and it conveys the impression that 
this is the only possible position on the matter. 

AbSarakhst contends that, at religious level, the abode of the rebels 
and the abode of the loyalists are one and the same, ‘Therefore, the 
property of rebels remains sacrosanct and may not be confiscated. The 
rebels’ weapons may be used against them, but must be returned after 
the rebellion ends. Horses and livestock should be sold, and the price 
held in trust until the rebellion ends and then be returned as well. As 
to matiers of liability, al-Sarakhst contends that since the rebels’ inter= 
pretation is considered, as a matter of law, to be erroneous, the existence 
of an interpretation alone is not sufficient to exempt the rebels from 
liability, However, once the rebellion commences, the existence of an 
interpretation coupled with the existence of power (mira) means that the 
ruler’s sovereignty (xailfdt align) over the rebels has been interrupted, 
It should be recalled that according to al-Sarakhst the rebellion com 
mences once the rebels gather, organize, and evidence a clear intent to 
rebel. Therefore, according to al-Sarakhst itis from that point on that 
the rebels are not to be held hiable for offenses committed or for life or 
property destroyed. If, on the other hand, one or two men rebel while 
relying on an interpretation, they are to be treated as common thieves 
because they remain under the ruler’s sovereignty." Interestingly, unlike 
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other jurists, al-Sarakhst does not maintain that rebels without shaarka 
are (o be treated as bandits; rather, they are to be treated as common 
thieves." 

AL-Sarakhs! adopts the Hanatf territorial theary of jurisdiction. There- 
fore, like his predecessors, he argues that the loyalists do not have juris- 
diction over erimes committed in rebel territory. However, he argues 
that since the rebels are considered iniquitous (fasagd), the testimony 
of their witnesses cannot be accepted by loyalist judges. Presumptively, 
al-Sarakhst argues, all residents in rebel territory are considered rebels. 
‘Therefore, if « judge from a rebel territory writes to a loyalist judge 
asserting a claim of right, and such claim is attested by witnesses, the 
loyalist judge should not recognize such elaim. If, however, the loyalist 
judge has personal knowledge that the witnesses are not affiliated with 
the rebels, the judge may accept the claim of right under these circum 
stances. Similarly, if the rebels appoint a judge who is known to be a 
loyalist, his judgments should be recognized. Al-Sarakhst adds that it 
is entirely appropriate for a loyalist to accept a judicial appokntment 
plies the law of Shara properly and 
the loyalty of the appointee is to the 
Sharia, and not to particular party. Under any circumstance, ifthe loy~ 
alists eventually conquer the rebel territory, the adjudications of all their 
judges, loyalists or otherwise, in the interest of finality of judgments, are 
to be recognized and given full effect, as long as such judgments are well 
supported in law or deal with novel or unsettled points of law This is 0 
even if, in the personal opinions of the loyalist judges, such judgments are 
erroneous"! fn a rather remarkable passage, alSarakhst supports his 
argument by citing an example in which he claims that the Umayyads 
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were the bughdh. Despite the fact that the Umayyads were rebels, several 
notable jurists accepted judicial appointments in their administration. 
Furthermore, al-Sarakhst argues that the caliph ‘Umar b. Abd al‘ Aziz 
(-99/717-101 /720), after coming to power, recognized the adjudications 
and judgments of the judges appomted by the Umayyads." Nonetheless, 
“Umar b, ‘Abd al Aziz himself was an Umayyad caliph, and therefore 
this indicates that al-Sarakhst, a least in this context, is distinguishing be- 
tween rebels and loyalists purely on ideological grounds. In other words, 
al-Sarakhsl apparently considered the Umayyads to have been illegiti- 
mate rulers, and therefore he brands them as rebels. However, he also 
seems to have considered, as is popular in many Muslim discourses, the 
caliph Umar b, “Abd al Aztz to have been a just ruler. Consequently, 
despite the fact that this caliph was technically « part of the Umayyad 
dynasty, he is not branded as a rebel." This is significant because, as 
discussed earlier, alSarakhst argues that ifa ruler becomes well estab- 
lished and is able to secure law and order, he is considered the legitimate 
ruler, and all who rebel against him are to be treated as the bughit. OF 
course, at the time al-Sarakhst was writing it was entirely safe to treat 
the Umayyads as illegitimate, and to speak of Umar b. “Abd ale 
in favorable terms. Nonetheless, I think this passage points to some 
more significant than a politically correct recasting of histe 
al-Simnant, al-Sarakhst does not explicitly state that under cert 
cumstances it beeomes permissible to rebel and overthrow a 
ruler. In fact, al-Sarakhsl exhibits a clear preference for mai 
status quo, and order and stability: Nevertheless, as discussed later, like 
other jurists from the various schools, he was willing to leave open the 
powibility for x rebel of the moral and religious caliber of ‘Umar b, 
“Abd al*’ Aate to be declared the true imdm, and his opponent the wrong- 
fal haight: Perhaps this is consistent with the fact that alSarakhst himself 
had sullered political persecution and was imprisoned for a number of 
years. 

By the fifth /eleventh century, the Hanafi school had clearly adopted 
the discourse on rebellion. Aswehave seen, the doctrines of the schools 
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remained somewhat ynsettled. Nonetheless, overall, the doctrines of th 
school were less accommodating or tolerant of rebels than the Shafi 
and perhaps the Hanbalt schools. The idea that rebellion isa sin (md iva) 
and that rebels are iniquitous had found firm support in the discourses 
of the Hanalt school, Furthermore, the Hanafis were willing to give the 
ruler greater latitude and discretion in dealing with rebels. ‘The idea 
that rebels may be pursued and the prisoners executed became well 
established. ‘This motivated the Shafi'ts to go as far as to argue that itis 
illegal to seek the assistance of Hanafis in fighting rebels. Nonetheless, 
even the HLanafis refused to equate rebels who are motivated by a cause 
with bandits who are motivated by selfish interests. An 
ideological offender is not the same asa common criminal. However, the 
definition of a rebel, other than the twin conditions of fazed and shawha, 
remained vague, Consequently, although Hanaft jurists, compared to 
their Shafi'T counterparts, clearly catered to the pragmatic interests of 
the state, they still retained the power of distinction and definition. They 
retained the power to define anid differentiate a rebel from a non-rebel, 
and (o distinguish legitimate rulers from sinful rebels. 

Shafi, Hanbalf, and Hanaft jurists in the fourth/tenth and fifth/ 
cleventh centuries, for the most part, do not identify specific eontem- 
porancous parties as rebels or non-rebels, Because of the imperative 
of precedent on legal thinking, they do specifically mention “Al, the 
Khawari, and, at times, the Umayyads. These were the early prece- 
dents upon which the discourse on rebellion was constructed and, as 
discussed, the jurists creatively selected and read such precedents in or- 
der to delineate general legal principles and specific rules of conduct, 
Some active jurists such as al-Mawardt and al-Ghazalt identified ce 
“Abbasid caliphs as the legitimate rulers, and implied that those 
their authority would become the fughdk. Nevertheless, the majority of 
jurists do not indicate, for example, whether the Patinids, Ibn ‘Tolan 
of Egypt, or the Seljuks were rebels. Nonetheless, this is hardly surprise 
ing The jurists were interested in constructing normative principles and 
rules; the application of these principles or rules to specific situations 
would be decided on a case-by-case basis. These case-by-case consider 
ations would be channeled back te a reformulation and rearticulation 
of the principles and rules. The complex interplay of precedent, con- 
temporancous reality, and normative values would ultimately result in 

formulations of the legal doctrine, However, as argued earlier, this of 
{en resulted in delayed responses to social and political realities. The fact 
that the discourses on rebellion had become firmly established by the 
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fifth/eleventh century in the Shaft and Hanaft schools is due largely to 
the fact that jurists from these schools were building upon the precedents 
set by al-ShafiT, Abo Yosuf, and al-Shaybant. The Hanbalt school, lack= 
inga precedent of its own, seems to have borrowed most of its doctrines 
from the Shafi'Tschool. The Malikt school did have its own traditions and 
precedents on the issue, but such precedents were ambiguous and con- 
flicting, Nonetheless, it is exactly in this type of situation that a powerful 
social of political reality might delay or hamper the adoption or bor- 
rowing of an already established body of law: Looked at differently, ifthe 
traditions of precedents of « school are ambiguous and uncertain, pow= 
erful social or political cireusnstances may perpetuate this ambiguity or 
uncertainty. As argued below, Maliky jurists in North Africa, confronting 
constant rebellions by the Khawarij, Qaramita, and Berbers, did not 
develop a consistent doctrine on rebellion; they did, however, develop 
systematic discourses on bandits, Meanwhile, Maliki jurists who lived or 
studied in the eastern part of the Islamic civilization in the fifth/eleventh 
century did commence the process under which abkiim al-bughih was 
borrowed and adopted into Malikt discourses. 

“The majority of Malikt jurists in the fourth/tenth and fifth/cleventh 
centuries do not mention akkim al-byghih and do nov address rebellion 
as.a specific legal category: While they do not explicitly state that rebels 
are to be treated as bandits, they do not conceptually distinguish be- 
tween bandits and rebels either, It should be recalled that Malikt dis- 
courses in the third/ninth century were ambiguous about the status of 
the Khawarij and other rebellious groups. Salinan reported that early 
Malik jurists maintained that there wasa conceptual distinction between 
the Khawarij and bandits; the Khawarij fought out of a misguided sense 
of piety and were motivated by a religious interpretation. Bandits, on the 
other hand, are common thieves, or worse, who are motivated by selfish 
imerests. Nonetheless, it was argued that the Khawarij and other seetar~ 
jan groups should repent or be put to death, It was not clear how rebels 
who might not be sectarian or who adopted ideas not considered hereti~ 
calshould be treated, This basic ambiguity survived into the fourth/tenth 
‘century, but even further, some Maliki jurists refer only to banditry and 
omit any reference to the Khawarij" Other Maliki jurists, such as 
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Aba al-Qasien by al:Jallab (d. 378/988), give the impression that the law 
of banditry may, under certain circumstances, be applied to rebels. He, 
for example, notes that Malik ruled that the Qadariyya, Ibadiyya, and 
similar groups (ah! al:ahed”) should repent or be killed, and then imme- 
diately states that those who commit banditry inside or outside a city 
should be subject to the laws of banditry.#9 The structure of the narra- 
tive leaves one with the impression that no distinction is drawn between 
the above-mentioned groups and bandits. Importantly, Ibn al-Jallab, in 
this context, does not specify which crimes constitute banditry, and he 
does not refer to highway robbery as a specific category." He only states 
that if'a group of people commit banditry, the ruler has the option of 
cither killing, ceucifying, severing a hand and foot from opposite ends, or 
beating, banishing, and imprisoning them.’®* Ultimately, one does not 
know whieh specific groups, if any, Ibn al-Jallab had in mind when he 
addressed the laws of banditry: Perhaps it is relevant that the author's 
time was plagued with rebellions by the Qaramita who, as noted earlier, 
followed methods of indiscriminate slaughter, pillaging, and plundering 
reminiscent of the acts of bandits or brigands.* The author, however 
does not mention the Qaramita but does mention the muuch older prece- 
dent of the Qadariyya, Presumably, however, the Qaramifa could be 
included in the broad category of all al-akud’. 

‘The most influential Malikt jurist of the fourth/tenth century is Ibn 
Abt Zayd al-Qayrawant (¢. 386/996-7), who is credited with playing an 
influential role in the spread of Malikism in Ifriqiya. Ibn Abt Zayd's 
treatment of banditry and rebellion raises some challenging issues. Like 
Ibn aljallab, he grew up during a period of Fasimid dominance in 
Hfitqiya. Ibn Abt Zayd was a fairly young man when he experienced 
the serious rebellion against the Fayimids by the Berber Kharijt Abo 
Yardd al-Nukkart (the man on the donkey) from 434/943 to 335/047- 
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Although it is not elear whether Ibn Abr Zayd took part in this rebel 
Tion, a large number of Sunni jurists from Qayrawan aided the Kharijt 
rebellion against the Ismaili rulers. Ibn Abi Zayd's teacher and close 
friend, the Maliki Aba Ishaq al-Saba't (d. 456/966), is reported to have 
played a major role in the rebellion, although he was ultimately betrayed 
by Abo Yazid. Ibn Abt Zaayd wrote his first book on laws, a-Rivdla, at the 
request of al-Saba‘T several years before Abo Yiuad’s rebellion, After the 
rebellion, Ibn Abt Zayd traveled to Medina and Mecea, passing through 
Egypt where he studied with a hange number of Maliki and Shaft jurists. 

‘The Risdla, written before the rebellion and before Ibn Abt Zayd's 
travels, sitys little about rebellion and banditry. This contrasts sharply 
with Ibn Abt Zayd’s work of Navesdir wa al-Zyddat, which he wrote late 
in his life, In al, Naveddir, Ton. Abt Zayd sought to collect the opinions of 
carly Maliktjurists such as Saban (d. 240/854), al-*Utbi(d. 255 /868-9), 
Ibn Habib (d, 238/859), Ibn al-Mawwaz (d. 260/882), “Abd al-Malik 
b. al-Majishan (d. 212/827), and fbn ‘Abd al-Hakarn (4. 214/829). In 
this compendium of Maliki laws, Ibn Abr Zayd’s treatment of banditr 
hot unique. For the most part, he reproduees a large number of divergent 
opinions by Maliki scholars, among them several opinions to the effect 
that the earmark of the crime of banditry is the terrorizing of vietims 
who are unable to defend themselves. Most forms of murder by stealth 
nsidered banditry as well. Ibn Abi Zayd also reports, through 
Mavewaz, that Ibn albQasim (d. 191/806) said that 
if a bandit is motivated by enmity or vengeance instead of pecuniary 
gain, he is not 10 be treated as a muhirib. Next, Ihn Abt Zayd addresses 
the usual Maliky categories of apostasy, the camidiga, and the Khawarij 
He titles this last chapter “The rule as wo the Qadariyya, the Khawari 
and heresy (alt al-bidd’),” and, again, the chapter incorporates the usual 
Malikt reports we encountered earlier, Afier this chapter, Ibn Abt Zayd 
presents a chapter with the rather unusual heading “Bab ff gat! all al- 
“ayabivya wa al adie min of-Mustinén (A chapter on killing the people of 
tribalism and enmity).” Interestingly, the chapter is placed in the see- 
tion on apostates (fetdb al-murtaddin), Afier beginning the chapter with 
a gencral reference to Sahnan, fbn Abt Zayd writes: “The jurists that 
we have met informed us... (gdla man lagarynd min al-‘ulama”).”” Having, 
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made this introductory statement, Ibn Abt Zayd proceeds to reproduce 
i discourse on rebellion that is substantially similar to the doctrines of 
the Shafi't school.? At several points, Ibn Abt Zayd specifically distin- 
guishes between rebels, bandits, and those who fight out of wibalism (ahi 
al“osabiypa). He contends that those who rebel without an interpretation 
(ta’wil) are to be considered people of ‘asabiyya and therefore are not en- 
tiled to the protection of abkdm al-bughih, He goes further and argues 
that ail al-ahud? or al-bidd , such as the Khawarij, are to be considered 
a people with a “a'wil, and hence should be treated as dughd 15! As such, 
Ibn Abt Zayd seems to generate four distinct categories: (1) bandits who 
terrorize people for pecuniary gain; (2) those who commit acts of ban 
ditry because of enmity or vengeance; (3) those who fight because of 
loyalty to a tribe of nationality; and (4) those who fight because of an 
interpretation. ‘The status of the first and last categories is clear ~ the 
former are bandits and the later are byghdh. The status of the second 
and third categories remains unclear.” 

Ici probable that Ibn Abr Zayd's statement alluding to " 
he met” refers to Shafi's, and perhaps Maliki, jurists from the east under 
whom he studied during his travels, and who led him to adopt the dis- 
course on the bughih, However, considering the length and nature of his 
Ireatment, one is left wondering about the extent to which the historical 
context motivated Ibn. Abt Zayd's adoption of the discourse. For instance, 
did he consider the Patimids to be arnong aid al-ahud? or al-bula"? Was 
he partly motivated by the rebellion of Abd Yazid to declare that the 
Khawarij were entitled to the treatment of the éyyhih? Did he consider 
the Qaramiqa to be bandits, bughh, or ahi ‘asabiyya? Alternatively, did 
he adopt the discourse of abkim al-bughdh through the mechanics of legal 
borrowing in juristic cultures, and not out of an ideological commitment? 
Ione were to speculate on this issue, one would surmise that, at ar 
mum, Ibn Abt Zayd must have been motivated by adesi eto mitigate the 
ferocity of the battles waged between the Kha the Fayimids, and 
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ruled in the name of the Fatimid caliphate. Considering that he became 
«1 famous jurist in Qayrawan during his lifetime, he must have reached 
some kind of rapprochement with the Zirids, because this would have al- 
lowed him to lead a reasonably stable and secure life, and to continue his 
teaching" This might explain why Tbe Abt Zayd intimates that afkam 
al-bughi apply to an insurrection against any ruler (imam), just or rightful 
or not.!” Arguably, Ibn Abt Zayd had sufficiently reconciled himself to 
the Isma‘ttt rulers to be willing to focus on the treatment of the rebels 
rather than the qualitative legitimacy of the rlers. 

Considering the influence of Ibn Abt Zayd on the development of the 
Malikr school, one would have expected that Maliki jurists would have 
uniformly adopted Ibn Abi Zayd’s discourse on rebellion, but surpris- 
ingly, his work on this subject is not extensively referenced by later jurists. 
‘This could be due to the fact that this part of his voluminous book was 
not widely disseminated, oF that his treatment of this subject was edited 
and exaggerated by later Malikt jurists. In other words, itis possible that 
4 good part of what is found in the Navedir on the law of rebellion was 
added several centuries after Ibn Abt Zayd’s death, 

Even after Ibn Abt Zayd, the status of the law of rebellion remained 
ambiguous in the Maliki school, Malikt jurists of the fifth /eleventh cent~ 
tury, particularly those who studied under Shafi'T and Hanaft jurists, did 
integrate the discourse on rebellion, but toa limited extent. The Andalu- 
sian judge Abo Walid al-Bajr (d. 494/1100-2), for instance, studied with 
several Shafi'T and Haafl jurists including Abo Ishaq al-Shirazt and 
al-Simnant in Baghdad, Mosul, Damascus, and Halab" He adheres 
to Maliki precedent in the sense that most of his discussion is dedicated 
to the matter of banditry. Like Ibn Abt Zayd, his discussion on banditry 
is long and detailed, and cites various opinions on a broad range of 
issues. He asserts that whoever carries a weapon and terrorizes people 
without enmity or rancor is a bandit because such a person obstructs 
free passage and causes corruption on the earth," He also angues that 
thase who obstruct free passage inside or outside a town are bandits even 
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if they do not seek financial gain or the usurpation of property." This 
is a very broad definition, which dictates that any person or group of 
persons who terrorize others and render them helpless to resist are to be 
treated as bandits. Al-Bajr argues that the raler should have discretion 
(lakhyit) in punishing bandits; however, the ruler should not exercise that 
discretion according to whim or caprice. Rather, he should consult the 
jurists about the appropriate punishment due to each case of banditry. 
Al-Bajt adds that if'a bandit does not kill or usurp property, but has a 
long record of banditry, it is preferred that the ruler beat, banish, and 
imprison him. However, if the ruler wishes fo execute him, or sever his 
hand and foot from opposite ends, he may do so." OF course, if the 
crime of banditry could exist despite the fact that the bandit had not 
Killed or usurped money, this has clear political connotations. A political 
or religious rebel might terrorize the wayfarer and refuse to kill or usurp 
property, yet apparently be treated as a bandit. Nevertheless, in a rather 
ambiguous passage, al-Bajt notes that a bandit is distinguishable by the 
fact that he disobeys the ruler out of pride or power, and not out of a ree 
ligious conviction or belief." The author does not elaborate or explain 
what the attendant consequences are if such a person does, in fact, rely 
‘on a religious convietion or system of belief. Therefore, although al-Bajt 
acknowledges that there is a conceptual distinction between those who 
are motivated by a religious conviction and those whe are not, he does 
ot explore the implications of this position, 

Perhaps the most noteworthy Maliki treatment of the subject of re= 
bellion in the fifth/elewenth century ts that of the Andalusian judge Tn: 
“Abd al-Bare (d. 463/1071). Ibn ‘Abd al-Barr started out as a follower 
of the Zahirt school, and although he later switched to the Malikt school, 
he was heavily influenced by Shafi't jurisprudence. Ibn Abd al-Barr 
achieved a synthesis in Maliks doctrine that clearly relleets Shati and 
‘Zahir influences. He was not willing to abandon Maliki precedents or 
arguments; however, he also integrated elements of the Shafi'tand Zahirt 
analysis which enabled the Malikt position to be more systematic and 
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coherent. Like other Malikt jurists, he focuses much of his attention on 
the issue of banditry.” but unlike many other Malikt jurists, he also 
focuses on the category of rebellion. He argues that if a group rebels 
against a ruler without a just cause, then a just ruler may fight them." 
He then repeats the common Shafi't doctrines of rebellion: The fugi- 

ve, captive, and wounded may not be dispatched and rebel property 
may not be confiscated, and if they rely on an interpretation, the bughih 
or the Khawarij are not to be held Tiable for life or property damaged 
in the course of their rebellion.?* Importantly, however, he argues that 
even if the rebels rely on an interpretation, if they terrorize the wayfarer, 
obstruct passage, and usurp property, they are to be treated as bandits 
and not as bughdh."S ‘Therefore, despite their interpretation or religious 
convietions, if the rebels pursue improper means, they are to be treated 
as bandits. This is exactly the position implied by the discourses of ather 
Malikt jurists including Ibn Abt Zayd. However, thn “Abd al-Barr makes 
Rebels are to be treated with a degree of tolerance 
unless they pursue methods similar to thase pursued by the Qaramita 
and such groups. If the method pursued resembles acts of banditry, then 
it is treated as a erime of banditry.”* 


THE COUNTER*TRADITION OF THE DISSENTERS: THE SIT 
AND ZAMIRT ALTERNATIVE 


By the fifth/eleventh century, both the Zahirt and Shir schools of 
thought had become fully involved in the juridical debates on rebellion, 
What distinguishes the discourses of these schools is that they were thor~ 
‘oughly ideological, and that they tended towards the moralistic, While 
the other schools tended to focus on the treatment due to rebels and, 
for the most part, were not concerned with the justness of the rebels! 
cause, the Zahirt and Shet schools focused on the moral or theological 
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worth of the rebels? cause. Put differently, the Zahirt and Shr schools 
focused on the legitimacy or justness of the ruler contrasted to or in re 
lation to the legitimacy or justness of the cause espoused by the rebels: 
therefore, much of their discourse focused on a qualitative assessment 
Of the substantive base of the rebels’ claims. ‘The above-mentioned ap- 
praisal must be qualified, however, in one important respect. As noted 
earlier, most of the schools discussed above did not entirely abandon the 
possibility of recognizing the legitimacy of the rebels’ cause. Rather, they 
tended to focus on the technical rules relating to the treatment due to 
tcbels. The Zahirt and Shr Tschools, at least by the fifih/eleventh century, 
did not separate the theological and moral question of the rightfulness 
of the ruler from the largely legal issue of how to treat rebels. ‘This is 
particularly so in the ease of the Zahiet Ibn Hazm, As we will see, th 
Shi‘T position, however, eventually became practically indistinguishable 
from Sunnt discourses on the subject. 


270/884), has become 
extinct, and most of its texts did not survive. Nevertheless, the Zabirt 
doctrine on the issue of rebellion is represented in the writings of the 
Andalusian Ibn Hazm (d. 456/1064).°" But it is not clear to what ex- 
tent Ibn Hazm’s arguments reflect Zahirt doctrines as opposed to his 
own idiosyncratic positions. hough Ibn Hazin attributed many of his 
arguments to the Zahirt school in general, in all probability these ar= 
uments represent Ibn Hazm’s own views on rebellion and have little 
to do with the Zahirs school,””? Ibn Hazm’s arguments are somewhat 
contlicting and inconsistent but it is quite clear that he was intolerant 
of what he considered to be unjust rebels or rulers. Ibn Hazm had an 
unwavering allegiance to his own definition of orthodoxy, and he did 
not distinguish between the need for law and order and the impera- 
tives of correct belief. However, he was not a stranger to the institutions 
of the state or the pragmatic processes of government. Like his father, 
he served asa minister and state administrator under the ‘Amirids af 
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Valencia. However, early on in his life he abandoned all political posi- 
tions and dedicated himself to scholarship. He is reported to have been a 
rather unpleasant and contentious character. He consequently won the 
animosity of most politicians and jurists, and died in exile."”" His writings 
reveal a remarkable willingness to declare the ruleran outlaw and, under 
certain circumstances, even criminalize a ruler’s behavior. 

Ton Hazm asserts the general principle that Muslims should obey a 
rightful ruler, and that rebellion against such a ruler isa sin. Asa general 
matter, the unity of Muslims is imperative, and divisiveness is a sin as 
well." Ibn Hazm, however, qualifies this general prineiple in several 
important respects: Whether the rebels are liable for their actions in the 
Hereafier or on this earth depends on the nature of the system of belief 
or convictions that inspired the rebellion in the first place. Furthermore, 
depending on the circumstances, the ruler could be declared an outlaw, 
for even a bandit, and be treated as a muhdrib, Ibn Hazm asserts that not 
all rebels are equal; rather, rebels differ according to the til they ex 
pouse and the reason for their rebellion." Ifthe rebels rely on a plausible 
religious interpretation, they are to be considered similar to mytahids who 
exercise an independent judgment regarding a specific point of law. Thi 
is so.even if the interpretation is against an established consensus, as long, 
as the rebels do not realize that a consensus exists, or clear proof of the 
existence of such i consensus has not reached them." Furthermore, 
if the rebels espouse a plausible cause relating to a grievance concern- 
ing a specific issue, this tail is legally recognizable as well. Ibn Hazm 
demonstrates this point by arguing that MuAawiya, for example, refused 
to give ‘Althis pledge of allegiance because‘ AN had failed to expuure and 
punish “Uthman's assassins. Ibn Hazm argues that although Muawiya’s 
reasoning was ultimately wrong, this type of interpretation or cause is 
legally recognizable.” ‘Therefore, if rebels espouse these types of inter- 
pretations, they will not be held liable in the Hereafter. In tact, because 
these rebels are well intentioned, even if they are ultimately misguided, 
they will be rewarded by God in the afterlife." As to isuies of lability on 
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this earth, the state treasury should pay the blood money for any person 
killed by the rebels in the course of the rebellion, but the rebels are to 
be held liable for any property destroyed. In other words, the stte is 
responsible for personal injuries, and the rebels are responsible for in- 
juries to property." Thn Hazm does not explain why the state treasury 
should pay the blood money of individuals killed, and does not explain 

W the rebels should be personally responsible for destroyed property. 
Interestingly, however, Ibn Hlazm argues that a tradition attributed to 
al-Zuhrt, which states that the Companions agreed that all life and 
property destroyed pursuant to an interpretation should be forgiven, 
is fabricated. Although Ibn Hazm challenges the authenticity of this 
tradition and others, be does not provide an alternative rationalization 
for his position." He does, however, seem to rely on a nion-spec 
sumption that those who rebel because of non-selfish interests should not 
be treated as common criminals. 

Ibn Hazm held a very different view of those who rebel because of 
what he considered to be an implausible interpretation, He does not 
provide systematic guidelines for what is to be considered an implausible 
or unreasonable interpretation. Rather, he asserts that any group that 
obfuscates or ignores the Suna, or blatantly refuses to recognize the 
rights of people or God, is to be treated as if it had no fa’vedl at all, His 
list of examples of unreasonable interpretations include: denying that 
the imima should be confined to Quraysh; denying that an adulterer 
should be stoned; treating Muslims who sin as infidels; killing Muslim 
children and women; denying predestination; denying the possibility of 
jereession; declaring that some of the Companions became apostates; 
arguing that God does not know the farure until it occurs; oF refusing t0 
pay the sakah.""* He argues that groups who adopt such interpretations 
will not be excused in the Hereafter, and should be held liable for all life 
and property destroyed during the course of their rebellion." Ibn Hazan 
does not explain whether sueh groups should be treated as bugil or not, 
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but the import of his argument is that such groups arc to be treated as 
common criminals or perhaps apostates™ 

Thn Hazm distinguishes the two types discussed above from those who 
rebel far worldly reasons, such ats a desire to usurp power or for tribal 
loyalties. Like other jurists, Tbn Hazm’s historical examples are derived 
from the Umayyad period, but they have profound implications well be- 
yond their immediate context. Ibn Hazm argues that historical figures 
such as Yazid b, Mu‘awiya, Marwan b. akHakam, and “Abd al-Malik b, 
Manwan alt rebelled against Ibn al-Zubayr, and Marwan b. Mubammad 
rebelled against Yazid b, al-Walid for worldly reasons, and because they 
coveted power. Essentially, these rebellions were political disputes that 
had litle to do with religion." Nevertheless, even when it comes (0 
what Ibn Hazm considered to be purely political disputes, he evaluates 
rebels according to an entirely pietistic and subjective standard, Those 
he perceived as pious leaders are considered the rightful rulers, and those 
who fought them are seen as the rebels, Pursuant to this logic, itis Vaid 
who is the rebel and not Ibn al-Zubayr, regardless of the fact that it 
was Ibn al-Zubayr who challenged Umayyad rule and was ultimately 
defeated, In any ease, Thm Haz argues that this category of rebels arc, 
in fact, bughih, but they are to be held liable for life and property de- 
stroyed all the satne. Importantly if the ruler against whom such a group 
rebelled is also i political opportunist and is equal in moral worth to 
the rebels he is fighting, both groups, the ruler and the rebels, are 10 
be held liable for life and property destroyed. In other words, if both 
the ruler and the rebels are fighting over power and worldly interests, 
both sides are of equal worth, and are morally and legally liable." Tn 
Hazm adds that in the ease of rebels motivated by a simple desire to 
usurp power, if such a group commits acts of banditry, such as terror 
izing the wayfarer or indiscriminately slaughtering people or usurping 
money, they are no longer to be treated as bughdh but must be treated its 
bandits." 
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In all of the above, Ibn Hazm assumes that the ruler is either superior, 
or at least equal, in moral value to the rebels. He, however, goes further 
J argues that if the rebels revolt seeking to enjoin the good and forbid 
the evil and establish the Qur'an and Suma, then they are not rebels 
at all, Rather, whoever opposes them, even if it is the ruler, is the rebel 
and they are to be considered the just and rightful party. Furthermore, 
Whoever resists an injustice or defends his life or property against an 
aggressor is not a rebel, even if the aggressor is the ruler, Instead, the 
aggressor, whether ruler or ruled, is to be considered the outlaw and the 
rebel. Citing the precedent of the Companions, Ibn Haz argues that 
Muslims may rightly resist paying unjust taxes even if this means that 
they may have to resort to foree. In this situation, the ruler is the rebel 
and those who resist are the rightful and just party, Ibn Hlazm notes that 
some have argued that an established ruler cannot be considered a rebel, 
regardless of the reason that motivated a particular group to rebel. He, 
however, argues that God did not distinguish between a ruler and rebels 
in responsibility. Therefore, an unjust ruler or a ruler who resists 
enjoining the good or forbidding the evil is to be treated as any other 
Muslim. ‘Therefore, a ruler may be considered the bight just like any 
other element in society.” Similarly, any person who causes corruption 
on the earth and terrorizes people is to be treated as a bandit. Ifthe 
caliph himself commits these acts, then he should be considered  handlit 
and treated as such, Ibn Hazm also adds that if the caliph orders his 
soldiers to terrorize people, usurp their property, and commit rape, then 
the caliph and his soldiers are bandits. At one point, he deseribes the 
mulik al-tawaifof al-Andabus as outright bandits. 

Ibn Hazm’s approach is highly subjective. He assumes that in the 
majority of situations a just cause can be distinguished from an unjust 
cause. In order to make this determination, a subjective inquiry 
the specific content or substance of the cause espoused by a group is 
necessary. Ifthe cause is determined to be rightful or just, then those who 
are leading an insurrection are not to be considered rebels at all, and the 
ruler and his government may be declared outlaws. Consequently, by 
definition, one cannot be deckared a rebel unless one’s cause is unjust or 
erroneous. But even then there isa fine line between an erroneous cause 
and an un-Islamic cause. Those whose interpretation violates the Susma, 
‘or those who fight out of a desire to usurp political power, are to be held 
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liable for life and property destroyed during the course of the fighting, 
Under certain circumstances, thase whose interpretation isnot within the 
scope of a proper ijtihdd or who rebel for tribal or purely political reasons 
may be considered bandits. Those whose interpretation is within the 
proper scope of an iid cannot be considered bandits. But Ibn Hazm's 
definition of banditry is very wide and ambiguous. He insists that a bight 
and a muhdrib are two distinct and different categories.” He adds that 
a bandit is anyone who causes corruption on the earth and terrorizes 
the wayfarer by killing, stealing, or raping. He contends that this is so, 
\whether the erime is committed in a city or in the desert, in daylight or 
at night, oF in a mosque or the caliph’s palace." At this point it sounds 
as if Ib Hazsn is arguing that any’crime that renders its vietim helpless 
to resist and has the effect of terrorizing people is banditry. However, he 
goes on to say that whoever raises a sword intending to terrorize people is 
a bandit." Nonetheless, he goes even further and argues that those who 
refuse to pay the gakih may be considered bandits. If a group, while 
acknowledging that the gakih is a religious obligation, defiantly refuses 
to pay it, and uses force (o resist payment, the group is to be treated as 
bandits." Ulimately, Ibn Hazm does not explain who will make the 
institutional determination as to whether: (1) & group is espousing a just 
cause, and therefore its members are not rebels at all; (2) a group is 
espousing a plausible but erroneous gtihdd, and so its members are (0 
be treated as rebels but not considered bandits; () a group is coveting 
political power or espousing an implausible and erroneous cause, and 
so its members are to be treated as rebels and, possibly, bandits; and 
(4) what particular institution has the power to declare that the ruler is 
now to be treated as a rebel, or possibly a bandit," 

Clearly, Ibn Hazm is not interested in institutions or in the prag- 
matic application of the law: His discourse isa form of uncompromising 
moralizing, and although throughout his argument he refers to the far 
more technical treatments of the other schools, he criticizes these schools 
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for their failure to make the proper moral judgments, and for slavish 
adherence to precedent. But itis also clear that he is not encumbered 
by earlier opinions or precedents from his own Zahirt school of thought, 
He seems unrestrained in his attempt to reinvent and reconstruct the 
discourses on rebellion so that the whole field would become a powerful 
form of moralizing about the orthodoxy of various rebellious sects and 
the legitimacy of problematic rulers. 

Tn Hazm becomes somewhat technical when he addresses the treat- 
ment due to those who qualify as bughdh, He argues that as a general 
matter, rebels should not be slaughtered and should be fought for the 
limited purpose of removing their harm: the rebels life is not protected 
only as long as he continues to fight. He argues that a captive rebel may 
not be executed under any circumstances"? Rebel property, including 
weapons and horses, remains protected and may not be confiscated or 
used unless it becomes absolutely necessary to use some of the rebels’ 
weaponry for the limited purpose of self-defense." ‘The wounded and 
fugitives may be killed, however, ifthe rebellion continues or ifthe rebels 
have reinforcements. Ifwomen and children may be hurt, the rightful 
party may not use fire, mangonels, or flooding, or cut off food or water 
from the rebels. However, if women or children are not at risk of being, 
hurt, then weapons of mass destruction may be used. Ibn Hazm, however, 
adds that if fire oF flooding is used, the rebels must be given an access or 
safe pathway to escape death and surrender He vehemently rejects 
the Hanaff argument that the ruler does not have jurisdiction to punish 
crimes committed in rebel territory.” He also refuses to recognize any 
Jegal acts or adjudications performed itt rebel territory. When the rightful 
ruler defeats the rebels, he should recollect all taxes, void all adjudiea- 
tions, and repeat all criminal sanctions enforced by the rebels. The onl 
possible exception is if there is not an established rightful ruler: In this 
situation, the rebels’ legal acts and adjudications may be recognized and 
enforced. Ibn Hazin concludes that once the rebels abandon their 
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rebellion and stop fighting, the sanctity of their blood is restored and 
they become “our brothers [once again]. 

Tbn Hazm’s treatment of the subject of rebellion did not gain general 
acceptability or become an established doctrine. However, as we will 
see, many later jurists, particularly from the Malikt school, gravitated 
towards a more subjective and ideological position on rebellion, This 
is particularly so afier the Mongol invasion in the seventh/thirteenth 
century. Nonetheless, these jurists did not necessarily argue that « ruler 
could be declared a rebel. Rather, they argued that ars unjust ruler should 
not be supported in his attempt to fight rebels. 


The Shiva 


By the fifth/eleventh century, Shit jurists had developed a substantial 
discourse on the bughdh.*" It is not clear to what extent the develop- 
ment of Shr'T discourses on the subject was influenced by the rise of the 
Buwayhids in the fourth/tenth century and their defeat by the Seljuks 
in the fifth/eleventh century. The Buwayhids are reported to have been 
Shi‘, particularly of the Zayell persuasion." It is possible that Shit 
jurists responded to the Seljuk challenge by systematizing their discourses 
on rebellion. Nonetheless, this is unlikely because most of the Shi dix- 
courses, at this stage, were concerned with responding to the Sunnt 
ats about the religious status of those who rebelled against "AN, 
rmore, the majority of Shit discourses in the fifth/eleventh cen= 
tury focused on addressing the status of those who rebel against the true 
and infallible imam. Therefore, at this point of their development there 
is.a futuristic quality to Shr'T discourses on the subject. They address the 
status of those who rebel against the true fndm when one eventually ex- 
ists, Atlater stages, the Shi treatment of the subject of rebellion beeame 
largely indistinguishable from the Sunat approach, and Shit jurists no 
longer restricted themselves to addressing rebels against the infallible 
imam. 

As noted above, the Shr't approach to rebellion was ideological, but 
was quite different from Ibn Hazm’s treatment. thn Hazm scrutinized 
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the content of the rebel's interpretation, and classified rebels according 
to his assessment of the justness of their cause. The Sh't treatment, for 
the most part, did not scrutinize the content of the rebel's interpretation, 
Rather, it focused on whether the sém was rightful according to the 
criteria of ShrT theology: If the imam was rightful, then all those who 
disobeyed him were rebels regardless of the specific content of their 
interpretation. If the ruler was not rightful, Sht'T jurisprudence in the 
fifth/cleventh century took a rather neutral or non-commitial position, 
Aba Jafar al-Tast (dl. 460/1067), one of the most important Shi"T 
jurists of the fith/eleventh century, emphasized the imperative of obey~ 
ing the imim and the prohibition against dissenting from the jamd‘a.*" 
In this context, his discourse is hardly different from that of his Sune 
counterparts who emphasized the need for order and stability, Ale 
asserts that anyone who rebels against a just ruler (imm‘dil), violates his 
oath of allegiance, and disobeys the ruler’s commands is a bight, and it 
is permissible for the ruler to fight him.?"3 ‘The fact that alist uses the 
expression “a just imam” gives the impression that, like some of his Sunnt 
counterparts, he is arguing that only those who rebel against any just ruler 
are to be considered hughdh. This inspression is reinforced by the fact that 
al-Tast aserts that if a group rebels against an unjust nuler, they should 
not be fought under any circumstances." However, it is unlikely: that 
al-Tastis arguing that any just ruler should be obeyed, and that those who 
refiuse to do so are rebels." A substantial portion of ab’Tast’s arguments 
are focused on analyzing the status of the Companions who rebelled 
against ‘AU, He argues that although these rebels outwardly remained 
Muslims, in reality they became unbelievers by rebelling against the true 
imam." He goes on to note that although the Sunnis have argued that 
the term. bughih docs not connote reproach (laysa bi ism dhamm), they 
are mistaken. He adds that some of the Sunnis have gone so far as to 
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maintain that the bughdh are similar to mujfahids, and that sedi i 
lar to juridical disagreements, This is duc to the fact that the Sunnis have 
maintained that the bughah remain believers because of their reliance on 
a plausible vil. AL-Tast argues that the Sunnt position is untenable. 
Baghy is an act of disbelief, and the existence of a plausible fa’ is irrele- 
vant ifthe rebellion is against a rightful amdim.?? The difference between 
the Sunni and SbI"T approaches is further clarified by Abo al-Qasim 
al-Masawt al-Sharifal-Murtada (4. 436/1044-5) who claimed that ofall 
the Muslim sects, the Imamt Sha alone held that whoever rebels against 
the just imam, it is as if he has rebelled against the Prophet himself 
AbMurtada asserts that obedience ta the true imdm of the age is a 
great act of religious devotion, and that no prayers or any other reli- 
gious act will compensate for the sin of disobeying the true dnd. He 
then explains that the idm must be infallible, and that all of those who 
believe in the infallibility of the idm also believe that the bughid are 
tunbelievers,?"* 

Having asserted that the bughidh are unbelievers, logically it would 
seems to follow that the ughi would be treated as apostates or infidels. 
Surprisingly, however, the Sht‘t discourses on the treatment of rebels 
are substantially sitnilar to Sunnt doctrines,” In order for a group to 
qualify as bughdh, it must have a plausible interpretation or cause, anid a 
degree of power or strength (mira ov shuwcka), Ifa group rebels without 
shawko, they should be treated as common criminals, but if'a group rebels 
withon wusible darwil, they should be treated as bandits." Under 
all circumstances, as long as an individual or group does not rebel or 
violate the law, the imam should not persecute or fight such an individual 
or group, even if their system of thought is offensive to the smd”? If 
a group which has a shake and a farwif does not rebel, but otherwise 
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violates the lav, the idm should hold them liable, and should prosecute 
them for the specific crimes committed." 

‘According to Shr sources, the existence of a fa’wil is what, for the 
most part, distinguishes « rebel from a bandit. However, they do not 
elaborate upon what would be recognized asa plausible dae,!* and, at 
the same time, these sources adopt a rather broad definition of banditry. 
‘This contributes to a blurring of the line between a rebel and a bandit. 
For example, al-Tast maintains that a bandit is one who uses weapons to 
terrorize people in a city or desert, or over land or sea." ‘The primary 
Jegal element that distinguishes bandits from others isthat bandits spread 
terror and render their victims helpless by denying them the possibility of 
rescue." This, of course, could include s rather broad array of criminal 
activity that is not necessarily limited to an intent to usurp property, In 
fact, al"Vast concedes that banditry is not necessarily limited to crimes 
motivated by a desire to steal or usurp peoperty.27 Under such a broad 
definition of banditry, crimes that are of a political nature could be 
considered a forms of banditry. For instance, ale [sf argues that if group 
assasinates a governor or some other official, even if inside a town, this 
group should be treated as bandits.” It is not clear whether al-Past is 
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arguing that assassins of public officials are bandits, even if they have a 
legally recognizable tei. Put differently. ifthe group that carried out 
the assassination has a plausible teil, are its members to be treated as 
bandits or rebels? The difference, of course, is significant because of the 
harsh penalties imposed on bandits, and because the rules of engagement 
that apply to rebels do not apply to bandits.*2 

‘The rules of engagement that apply to rebels are rather tolerant. Ia 
group, while enjoying shawka and a plausible teil, commits a general 
act of rebellion, the imdm should warn them, and inquire about their 
sgtievanees. If they mention an 
Imam ShiT rules of conduct of war are similar in certain respects to 
those of the Hanaft and, in other respects, to Shafi‘T doctrines. Simila 
to the Hanaft position, a basic distinction is main 
who have reinforcements (/22) and those who do not. Ifthe rebels have 
reinforcements, the wounded and fugitive may be dispatched. However, 
similar to the Shafi't position, the captive may not be executed. A pris- 
‘ner is held until the rebels have been thoroughly defeated, or until he 
repentsaand takes the oath of allegiance, whichever is first. Rebel property, 
other than property found in the war camp, may not be confiscated, and 
under all circumstances rebels cannot he enslaved. Importantly, once the 
rebels lay down their weapans and surrender, they may not be fought or 
killed." 

ALTast argues that it is not permissible for the just anim to use fire oF 
mangonels against rebels. ‘These weapons, alist contends, kill indis- 
criminately, and the imi is not allowed to kill other than those who fight 
him, Like his Sunnt counterparts, al Past asserts that these weapons may 
be used only in cases of necessity: However, he goes further, and docs 
not leave the determination of whether a case of necessity exists 10 the 
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discretion of the imdin. He argues that a case of necessity only exists in two 
distinct situations: (1) the rebels use these weapons first, and so the bnam 
is forced to use the same type of weapons in self-defense; (2) the rebels 
surround the imam from every side. In both of these situations, the amdm 
may tase such weapons to create an opening from which he and his troops 
can escape.” ALTOst similarly restricts the discretion of the imdm aver 
the issue of who may be asked to assist in fighting the rebels, He argues 
that the killing of the fugitive, captive, or wounded is am injustice and a 
transgression. Therefore, the undm may not seek the aid of any party that 
will commit such infractions. If it becomes necessary to seck the aid of 
such a party, the imam may do so, but only under two conditions. AFT ast 
reproduces the two conditions found in Shafi'T jurisprudence; (1) there 
is no alternative and no other party that can assixt in fighting the rebels; 
and (2) the imdm would have sufficient power and force to prevent the 
killing of the captive, wounded, and fugitive. If either of these conditions 
does not exist, then the imim cannot seck the aid of a party that might 
violate the rules of engagement.” Importantly, al’ Pnst argues that ahi 
al-dhimma should not be asked to assist in fighting Muslim rebels because 
the point of fighting the bughdh is to return them to the fold, and not to 
exterminate them. Ahi al-dhimma, however, cannot be trusted to ob- 
serve this goal. Furthermore, because the rebels are Muslims, under no 
circumstances may the idm agree to a termination of the fighting on 
the condition that the rebels pay a tribute or surrender hastages.** 
Despite the fact thar the bugil were considered unbelievers for op- 
posing the true imdm, the rules of conduct of war do not materially differ 
from the rules advocated by the schools that considered the rebels errant 
‘Mastims. In faet, ale TOst consistently asserts that the rebels continue 
to enjoy the sanctity and protection afforded by Islam, ‘This is rather 
powerful evidence of the persuasive moral impact that the discourses 
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on rebellion had achieved by the fifth/eleventh century. The notion that 
there must be limits imposed on the discretion of a ruler in the conduct of 
warfare against Muslim rebels had become firmly established. Even the 
schools that argued that a legitimate ruler should have a near-absolute 
moral claim to power, or that a rightful ruler is infallible, were not will- 
ing to leave the conduct of warfare against Muslim rebels to the ruler’s 
unfettered discretion. At this stage in Shit jurisprudence the bughih are 
by definition those who rebel against the true ind, who has an absolute 
moral claim to power. The fact that the rebels rely on a plausible teil 
does not endow them with a relative moral claim, but simply sets them 
apart from bandits; and saves them from the harsh penalties that apply 
to the crime of banditry: This means that rebels are a diflerent type of 
criminal from bandits; however, it does not mean that they are not erim= 
inals at all. This is why al-Tost refuses to exempt the rebels from Hlabi 
or to recognize the validity of their legal acts. 

Al-Tost argues that if the loyalists destroy life or property before the 
rebellion commences or after it ends, they should be held liable, This is 
because until the rebellion actually commences, no crime has been com- 
mitted, The rebels, however, are liable for life and property destroyed 
before, during, and after the rebellion. Al Fost concedes that many jurists 
have argued that the rebels should not be held liable for life and prop- 
erty destroyed during the course of their rebellion, and that this rule had 
hecome firmly established by iima® (consensus). He, however, denies that 
aan jind exists on this matter because Shit jurists have never accepted 
this position, As long as the Shia do not agree with the nonsliability 
rule, all claims to a supposed consensus are unfounded." Morcover, 
aleFost contends that the loyalists have jurisdiction over all crimes com- 
mitted in rebel territory, and that all legal aets performed by the rebels in 
such territory are null and void? Taxes or alms collected by the rebels 
should be re-collected. The testimony of their witnesses should not be 
accepted in court because the rebels are sinful, and hence are not of just 
character, Furthermore, their adjudications, regardless of their technical 
correctness or fairness, are to be abrogated because rebel judges were 
not properly appointed by the imdm.° Al-Tast does not plain the 
reasoning behind these rather uncompromising positions. Nonetheless, 
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he asserts that funeral prayers should not be performed for dead rebels 
because they are huffar unbelievers).**” Therefore, rebels are to be treated 
on this earth as Muslims because ats far as the temporal laws are con- 
cerned they remain outwardly believers.*!' However, their legal acts lack 
legitimacy because inwardly, and as far as the Hereafter is concerned, 
they are unbelievers. This lack of legitimacy is not cured even ifthe rebels 
usurp power or gain control over a territory. 

‘Allofthe discussion above is premised on the assumption that a rightful 
imdm would, in fact, exist, and that the rebels would oppose such a 
rightful ruler. Nonetheless, for the Imam Shs, this largely remained a 
hypothetical situation because Shit jurists continued to live under what 
they considered unjust and illegitimate rulers. This situation prompted 
Shi°l jurists to deal with two significant issues: (1) should a true believer 
revolt against an illegitimate ruler; and (2) should a true believer assume 
an official post under an illegitimate government? Ja‘far al-Sadiq in the 
second/eighth century had already forbidden his followers to join any 
armed rebellion.” Therefore, lint Shi'ites did not focus on whether 
one should instigate an armed rebellion; rather, they focused on whether 
itis permissible to enjoin the good and forbid the evil underan illegitimate 
government, AL'TGx, for instance, cites the hadith which asserts that the 
hest form of jihdd is a truthful word uttered before an unjust ruler, and 
argues that asa general matter, one should enjoin the good and forbid 
the evil. However, he notes that there are two important qualifications to 
this general obligation. One should reasonably believe that enjoining the 
good and forbidding the evil will be effective. Furthermore, a believer 
does not have an obligation to enjoin the good and forbid the evil ifsuch 
an activity will result in harm (mafada), such as placing him or others in 
serious danget. A believer does not need to be certain that such harm 
it is sufficient that he or she believe that it is probable that 
such harm would, in fact, oceur?® 
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As to serving as a public official under an illegitimate government, a 
believer may. in faet, accept such a position as long as certain conditions 
are met. The laws that a believer is asked to implement must be consis- 
tent with the dictates of Sharia. Furthermore, the believer must serve the 
Shari“, and not the illegitimate government, while believing that he has 
heen duly delegated by the rightful ruler w do so, even if one does not 
exist. In other words, the believer should believe that his source of em- 
powerment is a fictitious rightfal ruler, and should serve the law of God, 
and not the unjust rulers in power, If the illegitimate ruler commands 
the believer to enforce laws that violate the Sharia, then the believer may 
not acquiesce, and must promptly resign his position. Nonetheless, ifthe 
believer is forced by threat of harm to remain in his position and enforee 
such laws, then dissitnulation (fagirya) is permitted. In order to protect 
himwelf oF others, the believer may remain in his position and enforce 
the rulers illegal orders as long as such orders do not include unjustly 
killing someone, Dissimulation is never permitted if tt means enforcing 
a command to kill an innocent person." 

‘The exposition above is rather cryptic and formulaic, and it ereates 
many points of ambiguity: Farinstanee, considering that there is no single 
institution that authoritatively defines Shari%, itis not clear how one is to 
decide whether the ruler’s commands are illegal, Furthermore, itis not 
clear what type of threat of harm would permit one to cooperate in the 
enforcement of illegal orders. Is also not clear what is meant by a threat 
o the life of an innocent person. Are individuals who refuse to recognize 
the rightful ima (ie. Sunnis) innocent? Does the prohibition apply only 
to commands that unjustly execute a person, or does it also apply 10 
equally dramatic measures such as long-term imprisonment or the use 
of torture? We will revisit these issues later® For our purposes at this 
point, itis not necessary to explore the full inplications of the doctrine 
of dissimulation. What is material is that Shr'T jurists like their $ 
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counterparts, were willing to participate and partake in the institutions 
of society, even if these institutions were unjust or so-called illegitimate. 
Even the duty to enjoin the good and forbid the evil before an unjust or 
legitimate authority became qualified by a balancing act. One needs 
to weigh the costs and benefits of taking an active role, and if the harm. 
‘outweighs the good, one needs to refrain from needlessly endangering 
himself or others, However, Shi*t jurists were not willing to abandon the 
ideal in its entirety. They implied that those who rise against an unjust 
or illegitimate ruler are not rebels at all, and they explicitly stated that 
‘one should not assist an unjust ruler in fighting or perseeuting rebels. 
This, of course, is consistent with the angument that dissimulation is not 
permitted ifit means killing an innocent person, Arguably; rebels fighting, 
against an unjust or illegitimate ruler are innocent, and a ShT‘T may not 
take part in theie slaughter. 

A useful point of comparison to the Imam Sht'T discourses are the 
discourses of the Ismail al-Qadt al-Nu‘man (d. 363/974), who re- 
fleets a very different perspective. AlLNu‘ man was a supporter of the 
nid dynasty in Egypt, and he served in various capa 
der four consecutive Fatimid caliphs, al-Mahdt (r, 297/909-322/034). 
al-Qatim ( 322/934-334/946), alManyor (c. 994/946-341/953)s 
and alMu‘ize (r. 341/933-465/975). During the end of al-Qa’im's 
reign, al-Nu'man was appointed as a judge, but he was also the most 
influential judicial functionary under the Farimids until his death.2*" In 
mA‘ theology, the indm is considered divinely guided and infallible, 
‘Therefore, he is the final authority for interpreting the law of God. For 
the Fagimid Ismaili, after the Qur'an and Sunna, the infallible ondm 
considered the most important source of law. The paradigms of Fasimid 
Ismail theology, and the close association of al-Qadr al-Nu‘man with 
the imdms of his age, make al-Nu‘ man’s discourse particularly useful for 
comparative purposes, Reportedly, he consulted contemponary imdms on 
his theological and jurisprucential writings. Furthermore, his main work 
con law, Defé*im al-Lslim (Pillars of Islam), became the official Fatimid 
bad sidering the semi-oflicial nature of his work, ale 
Nu‘ man’s exposition on the bughdh is of particular interest. 

1 does deal with the issue of rebell but his discussion is 
terse, He does not address whether working with unjust rulers is 
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permissible, and also does not address the issue of rebellion against un- 
Just rulers. But he does eite the verse on baghy as the relevant verse on the 
subject, and otherwise focuses on the status of those who rebelled against 
“Al, AF-Nut man argues that those who rebelled against “AIT committed 
acts of unbelief but were not unbelievers. Although they defied the laws 
and sanctities of God, they cannot be equated in status to those who never 
adopted Islam or believed in the Prophet. By the expression “those who 
rebelled against ‘Ali,” al-Nu‘man seems to mean non-Shi'ts in general, 
and not just Mu‘awiya, “isha, or the Khawarij. Therefore, he argues, 
because Sunnis are not considered unbelievers, it is permissible to marry 
or inherit from them.*¥® Nonetheless, other than the specific historical 
context of “Ali, itis not clear who al-Nu‘man means by the word dughdh. 
He does not define rebellion, and does not engage in a substantive dis- 
cussion about the justness or unjustness of the rebels, He simply lays 
out the rules of conduct in dealing with the bughdh. At one point he 
cites reports which assert that the bughif should be fought in the same 
way unbelievers are fought." However, rather inconsistently, a it later, 
he argues that if the éughdi have reinforcements, then the wounded, 
fugitive, and captive may be dispatched. If, however, they donot 
have reinforcements, the bughdk may not be dispatched.*»" Significantly, 
‘man does not discuss the concept of ta’uil or shawka, However, in 
one of the extant manuscripts of al-Nu'man’s book, it states that if the 
ughah fight while relying on a ta%eil, they are not Hable for life or property 
destroyed during the course of their rebellion." One cannot exclude 
the possibility that this passage was a hater addition by a copyist who 
might have wanted to bring alNu‘min's discourses into greater con- 
formity with Muslim discourses in general. This possibility is supported 
by the fact that in all of the other manuscripts al-Numan argues that 
the dughdh should not be held liable if the identity of an individual who 
committed « specific offense is not known, In other words, the bughih are 
not collectively liable for life or property destroyed during the course of 
the rebellion. However, ifthe offender responsible for a specific act 
be identified, that offender must be held Hable. This, of course. isa far 
more limited exemption feom liability than the added passage inplies, 
On issues related to the sanctity of the bughil, al-Nu'man adds that once 
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the bughih repent and abandon the status of baghy, their property must 
be returned to them.’3! Al-Nu‘man’s discussion on banditry is equally 
terse, and does not help in distinguishing a Adght from a bandit. Afier 
Giting the incident of the "Urayna, he states that bandits are those who 
attack travelers and usurp their property. AFNu‘man adopts a position 
of tabhyiy but argues that the ruler should punish bandits in proportion 
to their erime.*% 

In evaluating al-Nu‘ man’s discourse, the pertinent question becomes: 
Who or what does he mean by the expression Iughil? He served a 
government which espoused a theology consistent with his own be- 
lief. He is reported to have become an fsina'tt early in his life, and 
had risen to a position of prominence in the hierarchy of the déiea (the 
sma‘ religious establishment).”® Furthermore, the caliphs al-Nu‘man 
served did, in fact, confront several serious rebellions.” But considering 
akNu‘man’s background, did he mean to bind the Fatimid caliphs by 
the rules of conduct he enunciated when such caliphs dealt with rebels? 
‘Was this discourse intended as a form of restraint on Fatimid caliphs or 
lower-ranking officials, such as governors or military chiefs? It is possi- 
bile that he did not have in mind rebels against the Fatimid caliphs, But 
then the question is: Did he mean to argue that these are the rules of 
conduct that apply to Fatimids when they fight others (Ihadis and non- 
Isma‘it Shi‘ts of North Africa included)? Alternatively, diel he mean to 
these rules applied to Sunnis when they fought non-Sunnits? 
n's primary conceptual justification for the rules of conduct 
ced is similar to one of the points argued by the Imannt jurists, 
4 man reports that the reason “AIK treated the bughdh with clemency 
and mercy was that AI knew that his party or followers (SI 
be defeated and oppressed by their opponents, He wished (0 set a prece= 
dent so that people would follow his example when dealing sith his party 
Significantly, al-Nu‘man then reports that ‘Alt wished to send a mes- 
sage. If people failed to follow his example in dealing with the Shi'a, “At 
wanted Muslims to be able to contrast his example with the behavior of 
his opponents, and thus Muslims would be able to discern the just from 
the unjust partys? According to this logic, the role of the discourses ix 
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symbolic and communicative. Those who contrast “Al's clemency with 
the vindictiveness of his opponents would know that “AI was the just 
party, However, there is a certain tension, in this discourse, The implica- 
tion of this argumentis that the enunciated rules of conduct are primarily 
for the protection of the Shi'a. On the other hand, “AB's conduct seems 
to be an independent moral value in itself it distinguishes between the 
just and unjust, and between the righteous and errant, This would imply 
that “All's conduct should be emulated and followed by any just party. 
From this perspective, akNu‘man's discourse would become binding on 
Fatimid caliphs or any other rulers who claim to be just. 

ALNu‘ man does not resolve this tension, and one suspects that the 
tension, or its resolution, was not central to his concerns. His primary 
interest was in the theological debates surrounding “AM and his oppor 
nents. His reiteration of certain positive rules of conduct was probably 
due to the influence of the collective legal culture of the jurists." How= 
ever, al-Nu‘ man’s legal borrowing is eryptic and unsystematic. In reading 
al-Nu‘nudn, one is struck with the similarity between his language and 
that of Sunn sources, One is also struck by his omission of several el- 
‘ements central to the discourses on rebellion, such as what constitutes 
a rebellion, the existence of a ueteil or shaicka, various rules of engage 
and the validity of the legal acts of rebels. Like the Imamit Shits, 
‘x man was interested in proving “Al's high character. But consider= 
ing the specific nature of Fatimid theology, and the institutional role of 
al-Nu‘ man, it is doubtful that he sought to limit or restrain the Fatimid 
caliphs. Unlike the Imamt Shis, al-Nu‘man did not need to tailor his 
discussions to the issue of how one should deal with living under an unjust 
government, In other words, al-Nu‘man did not share the legacy and 
concerns of either the mami or Sunnt jurists. He borrowed parts of the 
discourses of the jurists from the other legal traditions, but, ultimately, 
he did not share their purposes. 


CONCLUSION: THE SURVIVING LEGAGY OF ANKIMACAUGHAN 


Asargued earlier, abliim al-bughih arose out of the context ofthe persistent 
“Alid rebellions in the first two centuries of Islam. We also argued that 
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jurists selectively treated historical and textual precedentin order 
to construct the discourse on rebellion. Muslim jurists insisted that rebels 
with a cause be treated according fo certain tolerant or indulgent guide- 
lines, and that rebels should not be scen as particularly reprehensible or 
evil. While Muslim jurists were not willing to endorse or legitimate all re 
bellions without limits, they also were not willing to give rulers unfettered 
discretion in dealing with rebels. As we noted earlier, there is evidence 
that the Umayyads and early “Abbasids attempted to invoke the éandba 
verse in the context of dealing with rebels, Mustim jurists responded 
by creating a distinction between rebels and bandits, and insisted that 
the hindba verse does not apply to rebels, but applies to bandits. They 
also invoked the precedent of the Companions who rebelled against Alt 
in order to argue that rebels are not necessarily depraved or evil, and 
that rebellion is not necessarily a crime, In many ways, the discourse 
on rebellion directly correlates with the discourse on the legitimacy of 
the usurper. While, for the most part, the legitimacy of the usurper 
of power was recognized, Muslim jurists refused to de-legitimate all 
rebels or rebellions. By the fifth/eleventh century, the discourse on ald 
al-bughéh had become firmly established, and clear schools of thought 
had developed on the issue of how rebels are to be treated, Although the 
Malikt school continued to be ambiguous and rather ambivalent, as we 
Will see, it was not too long before the Malikis adopted the discourse and 
started to construct their own specific positions on the matter, Even the 
Imamt Shits fully adopted the discourse despite the faet that, for them, 
it had a distinct futuristic and hypothetical quality to it, While the ma- 
jority of Sunnt jurists focused on how rebels against any ruler should be 
treated, the Imanut jurists concentrated on how rebels against a rightful 
ruler should be treated. Imam jurists insisted that rebels against a right- 
ful ruler are not anly sinners bust unbelievers, and that rebellion against 
such a ruler isa crime. Remarkably, however, they argued that even if the 
ruler is rightful, he does not enjoy unfettered discretion in dealing with 
rebels, The Imam jurists also distinguished between a rebel and bandit, 
although the distinction was rather blurry and unclear, Significantly, if 
the rebellion is ist or illegitimate ruler, the Imamt position 
ends up being substantially similar to the Sunat position; rebellion, as 
such, is not a crime. 

Although the historical circumstances of the second/eighth century 
were materially different from those of the fifth/eleventh, the discourse 
jonomy of its own, One is left with the dis- 
tinct impression that the Suni jurists of the fifth/eleventh century were 
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still responding to the historical conditions of the second/eighth century. 
For one, most of the precedents cited are from the first to the second een- 
tury of Islam, and there is very little effort expended in addressing the 
weakening of the caliphate or the rise of the Fatimid dynasty, for exam- 
ple. This is due in part to the fact that the sectarian considerations that 
sparked these debates in the first place continued to be relevant several 
centuries later.* Tt is also partly due to the imperatives of legal culture 
and the hold of legal precedent on juristic discourses. As noted eastier, 1 
am not arguing that law is completely autonomous. Lam arguing, how- 
ever, that the institutions of law and precedent in a legal culture have 
force of their own, As we saw, at least one jurist al-Simnant, complained 
that the discourse on rebellion had become disconnected from politi- 
cal reality, yet he was unable or unwilling to ignore a discourse which 
had become firmly established in his school, Nevertheless, it would be 
erroneous to claim that Muslim jurists repeated the doctrines af alin 
ab-bughdh unthinkingly and without regard to the realities of their day. 
Legal culture does change and does respond to political and social re- 
alities, but it often does so slowly and reluctantly, In fact, as we will see, 
Muslim jurists ultimately responded to the fragmentation and eventual 
destruction of the “Abbasid caliphate in a variety of ways. Furthermore, 
abkim al-bughah becarne a means by which a moral, religious, and more 
importantly, a legal ideal was upheld against the pragmatic and undis- 
ciplined practices of the state, There is no contradiction between the 
argument that the discourses on abit al-bughdh became established and 
spread through the force of legal culture and precedent, and the argue 
ment that abkdm al-bughih were upheld as 1s moral and legal ideal against 
the practices of the state, As we argued earlier, these discourses arose 
heeause of a political and social reality that existed in early Islam. The 
sectarian disputes that confronted early Muslims generated most of the 
raw material that wits eventually synthesized into the law of rebellion. 
As discussed earlier, some of the most esteemed Companions engaged in 
rebellions in early Islam, Furthermore, “Alid rebels, and perhaps rebels 
such ay Ibn al-Zubayr, were seen sympathetically by many early and 
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late jurists. These historical realities contributed to the dynamics that 
produced abkim al-bughih. As the culture of jurists developed, there was 
4a farther institutional incentive to develop and uphold the discourses 
‘on rebellion, As discussed earlier, there is no doubt that Sunni jurists 
developed a cooperative relationship with the political institutions of the 
carly “Abbasids, but these interests were not necessarily symmetrical or 
in conformity with each other. Muslim jurists aspired to retain the right 
to represent and express the divine lnw, and hold the state accountable 
to that law: This explains why abkiim al-bughah were upheld as an ideal 
against the practices of the state, Nonetheless, this does not explain why 
the specific structure and terminology of abkim al-bughah survived and 
spread in substantially the same format. The basic distinction between 
bandits and rebels, and the terminology of fa’wil and sharka, as well 
as the basic expositions on recognizing the legal acts of rebels, contin- 
ued to be reiterated for well over a thousand years without a radical 
restructuring or reshaping of the discourse.” Responses to historical 
realities came in the form of technical, but significant, modifications to 
certain rules rather than in the form of a radical reinvention of the dise 
course. The remarkable spread and perseverance of abkdm al-bughi's 
terminology and categories is due to the imperative of legal culture andl 
precede 

Finally, as discussed earlier, the accepted contemporary scholarly and, 
by now, quite dogmatic view is that Sunni jurists by the fourth/tenth cen- 
tury had become political quictists, But in light of the discourses on abkim 
al-bughih, this view becomes untenable. It is not possible to describe the 
juridical positions as either quietist or activist, Sunnt juridical discourses 
did not consider rebellion a sin, and even the jurists such as the Hanafls 
who did consider rebellion a sin were not willing to declare rebellion a 
1. In fact, as we will see, the idea that rebellion isnot isin 
Or a crime continued to be advocated well after the filth/eleventh een- 
tury: Sunni jurists before and after that century refused to unequivocally 
condemn or demonize all rebels. As would be expected from an estab- 
lished and institutionalized legal culture, Sunnt jurists upheld the need 
for stability and order, Even an unjust rulers better than the anarchy that 
results from civil wars or rebellions. However, Muslim jurists continued 


© Aw Kraemer ("Apasates” ig) notes, the detinguishing af rebels fan 
{w ancient legal vyatena. Vet early Mulan pure distiagunhed betwen 
rebellion and actsel beigaralage oe banaitry The sguaifant stv Why has th 
dlintinenian aprranl and nurenved in schon of thought of diflevent pobtical and social contexts? 
[Twn angwe that the culnsr of begat Ieerowing played a rar vole 


The spread of the Islamic lae of rebellion 253 


to advocate the humane treatment of rebels and, as angued next, rei 
terpreted and neutralized the traditions attributed to the Prophet which 
curse or excommunicate rebels. Importantly, as discussed next, many 
Sunni, Zayas, and Ibadt jurists argued that a rebellion could be justified 
ifthe anticipated benefits of such a rebe outweigh the perceived evil 


CHAPTER 6 


Rebellion, insurgency, and brigandage: the developed 
positions and the emergence of trends 


‘The “Abbasid caliphate was formally extinguished by the Mongols when 
they sacked Baghdad in 656/1258. Two centuries earlier, the caliphate 
had fallen under the strong influence of the Seljuk princes who seized 
id from the Buwayhids in 447/105." But, as noted earlier, the 
id caliphate had become weakened to the point of impotence 
in the fourth/tenth century. The weakening and eventual extinction 
of the “Abbasid caliphate posed a fundamental change in the political 
structures of the age, The caliphate, as a political and religious symbol, 
was seriously challenged, and the basis for legitimacy of one dynasty over 
another had become more problematic.’ The Sunni juridical response 
to these developments was neither uniform nor dogmatic. Sunni jurists 
did not lend untestrained support to whoever happened to be in power, 
and did not unequivocally condemn rebellion against unjust rulers, 
Sunnt juridical doctrines on rebellion underwent major revisions and 
reconstruct fier the filth/eleventh century. Some of the revisions are 
Ukely to have been in response to the imperatives of legal culture, and 
were not related to the political or social developments of the age, For 
instance, the Malikt school fully adopted the discourses on rebellion, and 
in fact, Maliki jurists attributed many of their newly adopted positions 
to the early founders of the Maliki school. Furthermore, Hanbalf jurists 
developed the theoretical foundations for ahkdim al-bughah without 
ily altering their positive rulings in the Feld. But other changes 
are cleatly related to political developmentsof the seventh/ thirteenth and 
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cighth/fourteenth centuries. For example, several jurists argued that the 
Mongols, even after converting to Islam, should be treated as bandits. 
Tn addition, many Shafi'T jurists adopted the Hanaft position on fighting 
rebels who had a ea. Importantly; the development of the legal discourses 
after the fifth/eleventh century was quite diverse and exhibited a variety 
of significant trends. 

These trends cannot be broken down or understood in terms of 
traditional legal schools of thought. In other words, not all Shali'Ts or 
Malikis, for instance, adopted the same positions, Rather, the various 
trends crossed school ines and transcended the corporate identity of 
specific schools, A high degree of commonality continued to exist within 
each specific school. Jurists, however, exhibited a considerable degree 
of independence in their treatment of rebellion, Considering the rale of 
Jewal culture and the power of prior authority on the legal mind, this isa 
phenomenon that needs to be explained. Put differently, why did jurists 
not adhere to the prior authority and corporate identity of the schools 
of thought to which they formally belonged? One must emphasize that 
for the most part the various jurists did, in fact, adhere to the inherited 
doctrines of their specific schools of thought, ‘Therefore one will find that 
on the majority of issues, for example, Shafi't jurists adhered to distinctly 
Shafi" positions. Nonetheless, when it came to basic attitudes towards 
obeying and supporting those in power, the traditional boundaries of 
school doctrines tended to break dawn. The reason for this development, 
as explained earlier, is that the doctrines of rebellion in the fourth/tenth 
and filth/eleventh centuries were still in response to the political dyn 
ies of the second/eighth and third/ninth centuries. However, expecially 
alier the Mongol invasions, the disparity between the inherited legal 
doctrines and the political realities had become not only undeniable, but 
shocking, Many jurists reacted to the gap between political reality and 
legal doctrine by failing to respond at all, and continued to repeat the 
inherited traditions without further elaboration. Many other jurists were 
sulficiently disturbed by’ the disparity to be willing to exercise a degree of 
initiative and independence. In other words, the evolving gap between 
the doctrines on rebellion and the political reality resulted in a degree of 
delegitimation and deconstruction of the moral power of prior authority 
within each school ‘The balance between the need to uphold the 
integrity ofa legal culture and the need to stay relevant in society tipped 
in favor of change. Under these circumstances, some jurists were willing, 
to express views on the need to obey or support a ruler that did not 
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necessarily coincide with the inherited precedent within their particular 
schools. 

_Jurists responded to the disparity between the legal doctrine and socio- 
political realities in a variety of ways, The discourse an rebellion had 
hecome firmly established, butit had also become more diverse and com- 
plex. This diversity and complexity, as well as a degree of pronounced 
frustration, is well represented in a fared issued by the MAlikt jurist 
Abmad al-WansharBt (4. 914/1508), In dealing with whether itis lawful 
to rebel against an unjust rules, he starts out by complaining that the 
public or laity (al-“imma) does not listen, He states: 


The public bas found it difficult to accept the fated [in this matter] and. re= 
fused to abide by it. [But} it is not the fault of the laity, rather it is the fault 
of that type of people (dhiike al-yinf) who lend credence to their dissensi 
‘They are either non-believers or Khawarij... [who] permit rebellion 
the unjust ruler Bur the people of truth (ah al-hagg) who are the {true} people 
of Suna and tradition said that it is better to persevere in obeying the unjust 
ruler because sound principles dictate that the greater of two evils rust be 
abandoned.! 


Al-Wanshartst’s ated is important not because of what it says, but be 
cause of what it fails to state. Obviously he is frustrated by the unwill- 
ingness of an undefined public to accept the idea that an unjust ruler 
should be obeyed. Although he accuses those who legalized rebellion of 
being unbelievers or seditious individuals, he is clearly referring (o in 
viduals who carry a degree of moral weight with the laity, and who are 
able to persuade them that rebellion is not a sin. The fact that he resorts 
to invoking the invariably vague notion of af! al-surna in support of his 
argument indicates that he was appealing to an assumed orthodoxy on 
the matter, and it also that he was responding to an unyielding social 
reality. In other words, he was responding to an existing social dynamic 
that did not necessarily accept his unequivocal and dogmatic prohibi- 
tion against rebellion. As such, al-Wanshartst’s frustration is real. 1 is 
very likely that he was not responding to unbelievers and Khawarij but 
also that he was reacting to other jurists wha advocated doctrines cone 
cerning rebellion that he found divisive and abjectionabie. In fact, what 
al-Wansharisl alludes to but tries to ignore is that by his age, there existed 
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several juriciical tendencies on rebellion, some of which were at odds with 
his own position.t 

1 will describe these various tendencies in turn. 1 have categorized 
them in terms of their attitude towards the inherited doctrines of rebel- 
fion and towards the necessity of obeying and supporting those in power. 
Some jurists advocated unequivocal support for those in power, but oth 
enwise did not revise or alter the rules of rebellion in any significant way. 
Other jurists agreed that those in power should be obeyed, but also ex- 
panded the scope and reach of the laws of rebellion in a technical but 
significant fashion. Some juridical views adopted « neutral stand and 
refused to support either the rulers or rebels, while other views snc- 
tioned rebellion against unjust rulers without limitation. Under some of 
these positions, the idea that rebellion against unjust rulers is justified, 
or at least tolerated, found support, One suspeets that itis this diversity 
in juridical opinion that partly explains the tone of frustration found in 
al-Wanshartst'sfatwd.? I have categorized the various views and tenden= 
cics into two main categories: the traditional and revisionist trends. For 
the most part, the traditional trend did not alter or reconstruct the basic 
framework of abhi al-bughih. The revisionist trend modified substantial 
and essential parts of the discourse. 


THE TRADITIONAL TREND 


‘The traditional view inherited the developed doctrines of the law of re= 
bellion, and continued to reiterate them without any substantial change, 
‘The basic doctrines of the law of rebellion distinguished between a 
bandit and a rebel, and held that if'a group rebels while adhering wo 
an interpretation and while enjoying an unspecified degree of strength 
or power, this group quillifies as hughit. As bughdh, the group should 
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be treated with a certain degree of tolerance, although Sunnt jurists 
disagreed on the specific (reatment to be allorded to rebels. At a mini- 
mum, the majority of Sunni jurists agreed that the rebels are not to 
be held liable for life and property destroyed during the course of their 
rebellion, and that, as a general matter, rebels may not be exceuted 
and their properties may not be confiscated. OF course, what could be 
considered traditional to each school differs according to the particular 
precedents of the school. For example, the traditional Hanaft position 
maintained that the rebels are sinners while the traditional Hanbalt 
view disagreed. Nonetheless, what characterizes what I describe as the 
traditional trend is its resistance to change or revision, What also chiarac- 
terizes the traditional trend isthe insistence on the principle that whoever 
is in power must be obeyed and supported, and that rebels be treated 
lenient 

Ahkiim al-bughih, as argued caslier, originated in the late second/cighth 
and early third/ninth centuries as a radical doctrine, which was inten= 
tionally unhelpful to the state. [was sympathetic and intentionally tol- 
rant of rebels. As argued earlier, it was asserted that afhiim al-bughih 
applied to rebels whether the ruler was just or not. The justness of the 
ruler was rendered an irrelevant consideration, and thuy a ruler could 
not argue that since he was just, he was not bound by afd al-bughih, 
But the dynamics of the discourses on rebellion had changed materially 
by the sixth/twelfth century. The traditional doctrines of abhiim alstughih 
had become widely accepted in juridical circles, but the gap bewween the 
political realities and the legal discourse had become wide and appat~ 
ent, Therefore, by the sixth/twelfih century, supporting the traditional 
inherited doctrines of abhi al-byghdh, without any material revision, hack 
become an argument in favor of the status quo. In many ways, support 
ing the traditional doctrines on rebellion became a tacit acceptance of 
the irrelevance and marginality of the discourse except for its sectar= 
ian overtones. ‘The traditional trend, which regurgitates the inherited 
doctrines without any material revision, tended to focus on the need to 
obey whoever was in power, just or unjust, and then quickly rehashed 
the technical rules relating to the treatment of rebels, ‘The emphasis of 
the traditional trend is ap the need to obey whoever is in power, and 
not necessarily on the treatment of the rebels. As such, it emphasized 
the illegality of rebellion and not necessarily the broad applicability: of 
abkim al-bughih, Unlike the early discourses, the traditional trend was 
concerned not so much with giving abkém al-bughih the broadest ap- 
plication possible; rather, it was primarily concerned with discouraging 
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rebellions.® ‘Phe traditional trend is represented primarily by Hanball, 
and some Shafi‘t and Hanafi, jurists. Most Maliki jurists can be cate- 
gorized under the traditional trend as well, but they represent a special 
case and will be dealt with separately below. 

JJurists from within the traditional trend emphasized that regardless of 
how a ruler comes to power, he or she must be obeyed. The imperative 
of obedience does not change even if the usurper of power is « child or 
woman.’ The only relevant consideration is whether the ruler is able to 
establish order and stability: If order and stability exists, then rebellion 
is by necessity forbidden.” Whether the ruler is substantively just or un 
just is largely irrelevant; rebellion in all circumstances remains illegal? 
Jurists from this trend conceded that early on in Islamic history, notables 
such as al-Husayn and Ibe albZubayr rebelled against unjust rulers. OF 
course, these early rebellions pose at serious theological problem for the 
traditional trend because the jurists did not wish to argue that the likes 
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of al-Husayn committed a wrongful act, However, they resolved the the- 
ological challenge by distinguishing such precedents, For the most part, 
these jurists argued that in early Islam rebellion was, in fact, permitted; 
nevertheless, a subsequent late smd (consensus) was reached forbidding 
all rebellions regardless of the reason. ‘Therefore, while it was permissi- 
ble for al-Husayn to rebel against Yazid, this precedent was no longer 
effective or persuasive.” Hence, since the reported consensus, even ifthe 
rebels have just cause or even if the specific interpretation adopted by the 
rebels is religiously correct, rebellion remains forbidden. The waditional 
trend goes further and argues that, as legal matter, the ruler is always 
right (mubigg) and the rebels are always wrong" A ruler is conclusively 
presumed to be right, and no inquiry should be made in the qualitative 
ature of the rebels” interpretations or claims. While these jurists often 
reiterate the maxim that no ruler should be obeyed if he commands a 
sin, nevertheless, they also argue that a sinful order should be passively 
resisted without a resort to arms.” 
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Several jurists, especially Shafi'T and Hanafi, from the traditional 
trend continued to repeat the formula that bagi is an act of rebellion 
against the just (Fadil) ruler. However, this formulaic language did not 
connote a substantive difference. ‘Typically, after repeating the above= 
mentioned phrase, these jurists would go on to state that rebellion is 
prohibited in all or most circumstances. Effectively, the word dil ( just) 
was used as the equivalent of the term ‘ad/ or rightful. As discussed above, 
anuler is rightlul whether he or she came to power through usurpation 
(bi al-taghaltub), and whether he or she is just or unjust. The Shafi‘l jurist 
al-Shirbtnt (4. 977/1569-70) makes this point abundantly clear, He ar- 
gues that the rebels are to be considered bughth, even if they are just and 
the ruler is unjust. He notes that while some jurists state that the bughdfh 
are thase who rebel against the “dil (just), these jurists mean to say the 
rightful ruler (‘ed/), ‘Therefore, both expressions, ‘adil and “ad/, mean the 
rightful ruler, anel not the just ruler!’ Many jurists from the mraditional 
trend omit the words “just” or “rightful” altogether, and simply define 
aghy as. an act of rebellion against the ruler or the established ruler (imam 
mutd® ov man thabatata imdmatubu).* 

Despite the heavy emphasis on the prohibition against rebellion, the 
traditional trend does not criminalize the act of rebellion. Rather, it often 
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repeats that dqgly is not a term that connotes blame (laysa bi ism dhamm).!> 
‘The rebels must enjoy both a shaoka and a ta'wit; the shauwka is simply 
a damage-control principle. If the shaoka was not required, the jurists 
rgued, individuals would invent a 2"wilin order to escape from liability 
for their acts."” But it is the existence of a plausible interpretation that 
substantively distinguishes between rebels and bandits. In fact, several 
jurists from the traditional trend argued that the reports attributed to the 
Prophet condemning all rebels as impious or sinners must be understood 
toapply only to those who rebel without a plausible interpretation. "These 
traditions, they argued, were not intended to condemn rebels who rely 
on a plausible interpretation or cause. Because the rebels rely on a 
plausible interpretation or cause, they are to be considered similar to 
jurists who disagree on particular points of law (ka al-fugahdal-myjlakidin 
fral-furi®), Henee, the Hanbalt Thn Qudama (d, 620/1225~4) states: 
“The dughdh..are not dissolute (Jays bi favigit), but they are wrong in 
their interpretations, and the ruler and the loyalists al-imdm wa abl al ad!) 
are right in resisting ther, All of them [the ruler and the rebels] are like 
jurists who disagree on specific points of law.”"* Importantly, however, 
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the rebels themselves do not need to be jurists ar of an equal degree of 
learning or knowledge." Furthermore, they do not need to rely on a 
specifically religious interpretation. In other words, the term twit does 
hot necessarily mean a religious interpretation on a particular point of 
law, Rather, a ta’veil could be either a disagreement on a legal point or 
simply a grievance (mazlama). Therefore, a refusal to obey a command 
which the rebels believe to be illegal or unjust qualifies as a proper fa’. 
If the ruler commands the rebels to pay taxes that they believe to be 
illegal, this qualifies as a recognizable fa’wil as well.” Therefore, the 
ruler should warn the rebels belore fighting them, and if they mention a 
grievance, the ruler should address it.** 

Having accepted this basic premise of the discourse on rebellion, the 
traditional trend goes on to assert that the point in fighting the rebels is 
to repel their danger and not te destroy them. Furthermore, their legal 
acts including testimony in court and adjudications may be accepted or 
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ratified.** Essentially, all the basic components of the discourse of rebel- 
lion are repeated without material revision or development. The fugitive, 
wounded, or captive may not he dispatched:* unless for dire necessity, 
weapons of mass destruction may not be used against rebels; rebel prop- 
erty may not be confiscated; rebels must be released after the fighting 
ends;** rebels are not to be held liable for life or property destroyed in the 
course of their rebellion;!> funeral prayers may be performed on dead 
rebels; and the corpses of rebels may not be mutilated. Hanaft jurists 
continued to argue that rebels who have a fi’a may be pursued and dis- 
patched, and insisted that funcral prayers should not be performed on 
dead rebels Most Shafi‘T and Hanbalf jurists continued to respond by 
arguing that the ruler may not seek the assistance of non-Muslims or 
Hanafis in fighting rebels unless the ruler is able to restrain them from 
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pursuing or dispatching rebels“? Some jurists argued that if « loyalist 
kills a rebel before or after the rebellion, or kills a fugitive, wounded, or 
captive rebel, the loyalist must be held liable for his transgression." 

It is difficult to asess the extent to which the traditional trend wits 
ideologically committed to the doctrines pertaining to the treatment of 
rebels. There is a question as to the extent this trend repeated these doc= 
trines out of fidelity to precedent and the imperatives of legal culture, 
and to what extent it promoted this discourse as a means to achieving a 
moral or social agenda. As noted above, the traditional trend placed a 
heavy emphasis on the need to obey the ruler, and on condemning re- 
bellion under all circumstances. This trend was not willing to entertain 
the possibility that, under exceptional circumstances, it might be lawful 
to rebel of that the ruler might become illegitimate. Although the tradi- 
tional trend’s insistence on preserving the classical doctrines on rebellion 
cannot be dismissed as simply the product of legal formalism, the fact 
that there was no serious attempt to amend or change the doctrines 
rebellion points to an unmistakable degree of ambivalence about th 
field of the law. It is quite probable that the jurists of this trend repeated 
the rules pertai i i 
com 
they were citing these rules as a way to criticize the conduct of the state 
in dealing with rebels or to morally empower rebels against the state 
In fact, some jurists, particularly from the Hanbalt school, adopted the 
early Malikr position that sectarians such as the Murjfa, Qadariyya, and 
Sht‘Is should be asked to repent or be killed ~ not for their baghy, but 
for causing corruption on the earth. In eflect, these jurists circumvented 
the restrictions of the doctrines of rebellion by arguing that if sectarian 
groups (ah/ al-ahiei” or abl al-bida") rebel initially, they are to be treated as 
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ratified.** Essentially, all the basic components of the discourse of rebel- 
lion are repeated without material revision or development. The fugitive, 
wounded, or captive may not he dispatched:* unless for dire necessity, 
weapons of mass destruction may not be used against rebels; rebel prop- 
erty may not be confiscated; rebels must be released after the fighting 
ends;** rebels are not to be held liable for life or property destroyed in the 
course of their rebellion;!> funeral prayers may be performed on dead 
rebels; and the corpses of rebels may not be mutilated. Hanaft jurists 
continued to argue that rebels who have a fi’a may be pursued and dis- 
patched, and insisted that funcral prayers should not be performed on 
dead rebels Most Shafi‘T and Hanbalf jurists continued to respond by 
arguing that the ruler may not seek the assistance of non-Muslims or 
Hanafis in fighting rebels unless the ruler is able to restrain them from 


"+ Abdubayshs, ith, gor. Mn Cues al Mg ath har bes nay east specific 
territory foe years and that to tefuse wo reeignize chet legal acts wuld ewe une Karts 
‘mite reside ofthe territory Sew al Row Mui f Mab re, Hana juries continned 
{to argue that the riley dees rot have Bgl jor tnon ewe the ewbel anny Hn fa, al-Kastr 
(Pa, v1c14s) args at frown te pao view riven, ae camp ofthe rebels al 
the abvake of ron-betirvers ate enah: However, a Marphindt (anal. 59/1196 9) angwes 
4 of tipe, 6174 that although de ruler does 16 have juriaition ower 
i the rebel camp, he does have juridction oven acts comune i 
ties Abo ver ab-Aihiot Haval 3267 wp, Kab 309, 

thay al apa, 0) aad he Five api! ay 
{area hat the elas will egy 

fan Quins (a igh, 64) repens that here is sca sagheeren at Hs whe 
tchels reise ts exthangr prone ‘the hnaliy ay cout wo detain capeive tebeh 
‘NblWubo, (KasbAdh, -U6)-5) angus thatthe rer fears that the yebels wil regroup ia the 
‘mma ture. fe may cevatuive to detain the rebels un ican bites But al-Masciwt 
(al dno 413) wore hat Hae w cnagreeniert on this gine. See abn in Modi, ol Mabl® 
‘nortrys ab Huhaysbt Fh gt 

tha Consus, afNlghnk 3261; Rm Mah, ah Mab. ccvg-5 AbMarlawt (alfa. 
416-17) athpts the unumual penta that he rebels vad be exempt tran fanel habay 
‘bat a ror exon ality. Nb Zamaloshar (Maal, 58/1431 4n his Rah, 479, minrep> 
Ararat che Shale potion My arguing thatthe Manat, exenp the erbels fom laity bat 
he Shall do et OF nese, this coud bee copy’ exnes, tot fram the coum othe 
text Plunk unkely. Maral paren telonging tthe tradiemal wend contre ho ar 
que that although the rebels are me able fe anal proguaty sesiuyea wn this eat, ey 


will ne Hell Habe in we Hlreafiee: ab Marghinat. al 1idioa, ya. Huterestingl, somie jor 


Chel dnl be held at for lie or gegety 
‘hly teas othe erent all proba, 
trun be elated the erate, Lal aval pwoqperty 
dental oe necesory to the rebellion This pe 
See ab Mat, Find yy ab Mubayal, Fa 
tele di can niet In ese a al ot, a sy a a ite shat 
fongiorn 

Abas, fad ‘Giana Lhd v.54 5 See the sce on thls 
tour i ab Shankar, Nix, ywr05 ab Shahan «Sp4 Ws 


Rebellion, insurgency, and brigandagy 245 


pursuing or dispatching rebels“? Some jurists argued that if « loyalist 
kills a rebel before or after the rebellion, or kills a fugitive, wounded, or 
captive rebel, the loyalist must be held liable for his transgression." 

It is difficult to asess the extent to which the traditional trend wits 
ideologically committed to the doctrines pertaining to the treatment of 
rebels. There is a question as to the extent this trend repeated these doc= 
trines out of fidelity to precedent and the imperatives of legal culture, 
and to what extent it promoted this discourse as a means to achieving a 
moral or social agenda. As noted above, the traditional trend placed a 
heavy emphasis on the need to obey the ruler, and on condemning re- 
bellion under all circumstances. This trend was not willing to entertain 
the possibility that, under exceptional circumstances, it might be lawful 
to rebel of that the ruler might become illegitimate. Although the tradi- 
tional trend’s insistence on preserving the classical doctrines on rebellion 
cannot be dismissed as simply the product of legal formalism, the fact 
that there was no serious attempt to amend or change the doctrines 
rebellion points to an unmistakable degree of ambivalence about th 
field of the law. It is quite probable that the jurists of this trend repeated 
the rules pertai i i 
com 
they were citing these rules as a way to criticize the conduct of the state 
in dealing with rebels or to morally empower rebels against the state 
In fact, some jurists, particularly from the Hanbalt school, adopted the 
early Malikr position that sectarians such as the Murjfa, Qadariyya, and 
Sht‘Is should be asked to repent or be killed ~ not for their baghy, but 
for causing corruption on the earth. In eflect, these jurists circumvented 
the restrictions of the doctrines of rebellion by arguing that if sectarian 
groups (ah/ al-ahiei” or abl al-bida") rebel initially, they are to be treated as 
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rebels entitled to the protections of abkiim al-bughak. However, ultimately 
they may be killed for causing corruption on the earth, and not for the 
act of rebellion." All of this indicates a certain lack of commitment to 
the discourses pertaining to the treatment of rebels by jurists from this 
trend. Adopting the ambiguities associated with the early Maliki debates 

issue compromises the authoritativeness of the doctrines of rebel- 
The question then remains: Why did the jurists of the traditional 
rend continue to reassert the rules of conduct pertaining to the treatment 
of rebels who have a ta‘veil and shawka? 

‘There is no question that part of the answer is that the discourses on 
rebellion had become firmly rooted in Islamic legal culture, and it would 
have been quite radical 10 ignore the inherited doctrines. But one can get 
‘a sense af the additional issues that preoccupied the jurists by exami 
new points of emphasis and focus in the text, or what I have re 
to is the linguistic practice of the jurists. It is the points of emphasis or 
re-cmphasis, and the points that are not repeated according to inherited 
formulaic language, that provide the best insight into the social and po- 
litical eoncerns of the jurists, We have already noted that jurists from the 
traditional irend focused on the need for order and stability, and itis clear 
that this isue was one of their primary concerns, The other issue that 
preoccupied them was the distinction between rebels and bandits, and 
whether the various sects of the Khawarij should be treated as rebels. We 
have already noted that many of the Khawarij, Qaramiqa, and Batinivya 
sects pursued tactics similarin nature to those pursued by bandits.” They 
targeted civilians and moving caravans, and adopted non-conventional 
means of warfare. Furthermore, the Khawarij, Qarimiqa, Baginiyya, 
and similar groups spread terror by pursuing a policy of stealth atta 
(qutl al-ghila) and indiscrirninate slaughter, This issue became particus 
larly important after the Mongol invasion because of the indiserimi- 
nate slaughter committed by the Mongols, and because the Mongols 
ultimately converted to Islam. Hence, those committing the slaughter 
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were formally Muslims? Furthermore, perhaps the Mongols desired to 
achieve certain political objectives but, unlike the Khawary or Batiniyya, 
they were not theologically motivated. 

‘The jurists of the traditional trend discuss whether rebels who do 
not rely on a plausible interpretation or cause should be treated as 
bandits or whether they should be simply held liable for life and 
property destroyed. ‘The distinction is significant because bandits are 
either executed, crucified, have limbs amputated from opposite ends, or 
banished.” Furthermore, bandits may not be forgiven for their trans- 
sgressions unless they repent and surrender before they are captured, and 
even then, the victims of their banditry have the right to demand exac> 
tion, Rebels who do not qualify for the protections afforded by the status 
of baghy, but who also are not considered bandits, are treated as common 
criminals not subject to the particularly harsh penalties of banditry. In 
other words, even ifa group does not qualify to be treated as bughd, there 
is a serious substantive difference as to whether the group is given the 
status of common criminals or bandits. The question then becomes: If 
the jurists reluse to recognize the plausibility of « group's interpretation 
or cause, what is the status of such a group? 

Jurists from the traditional trend focus much of their discussion on 
whether groups such as the Khawarij have a recognizable, plausible 
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interpretation or not, Furthermore, ifthe group is declared not to hay 
a plausible interpretation, what is the group's proper legal status? Th 
material legal elements in the erime of banditry are the spread of tet 
ror (alikhifa or al-iréb), and the fact that bandits render their victim 
helpless (‘adam lui al-ghawth or in‘ihim el-ghawth)” Hence, the mate 
rial legal question is: What is the status of groups such as the Khawar 
Whose system of thought justifies the terrorizing and vietimizing of peo 
ple when they are most unable to resist? As we saw earlier, the Malib 
school had dealt with this specific issue and, as we will discuss below, con 
tinued to develop it further, The traditional wend, particularly amon 
Hlanbalt jurists, gravitated towards the Malikt discourses on this poin 
by extensively citing Maliki views, but did not necessarily end up adopt 
ing positions identical to the Malikt treatment. As noted below, severa 
legal sources written after the sixth/twelfih century complain about th 
widespread practice of banditry particularly by what are called the Ad 
(bedouins).”” ‘The traditional trend, however, does not specifically ad 
dress the practice of these tribes. Rather, it focuses on whether group 
such as the Khawari should be denied the status of haghy despive the fac 
that they might have « plausible interpretation and a degree of strength 
AbShahrastant (d. 5348/1153) argues that every group that rebelle 
from the time of the Companions and onwards were simply called th 
Khawari." Furthermore, several jurists angue that the Khawarij an 
ughah, and that there is no material distinction between the Khawarij atu 
any other rebellious group.” However, many other jurists argued tha 
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even if the Khawarij rely on an interpretation they should not be treated 
as bughih, and, effectively, should be teated as bandits. This means that 
if the Khawarij destroy life or property, it is mandatory that they be 
held liable for their crimes. The ruler does not have diseretion to pardon 
them, and their captives and fugitives may be dispatched, Yet another 
group of jurists argued that even if the Khawarij are considered rebels, 
they should be killed for causing corruption on the earth and not for their 
rebellion.” 

By focusing on the status of the Khawarij, the traditional trend raises 
a much larger issue, namely, the status of groups who reject the very logic 
upon which the arder of society is established. It is one thing to tolerate 
groups that rebel out of zeal for their own rights or because they wish to 
replace the head of state, In both of these situations, these groups aceept 
the basie logic of law and order, and accept the corollary role of the ju- 
rists and their position as the spokespeople for the law of God, They do 
not necessarily seek to alter the foundation of law and order upon which 
juridical authority is established and promoted. However, itis quite an- 
Other matter to tolerate groups that challenge the corporate institutions 
upon which juridical authority relies, Put differently, bandits or similar 
groups that pursue policies of indiscriminate slaughter also promote an- 
archy: This is the reason, for example, that the Hanbalt jurist Ibn Muli 
(a. 765/161) argues that even ifthe Mongols convert to Islam, ifthey are 
fought, thelr wounded, fugitives, and captives may be dispatched, and 
their property confiscated. The conduct of the Mongols at war qualifies 
them for the status of bandits” Fundamentally, by reiterating and em- 
phasizing the treatment due to legally reeognizable rebels, jurists of the 
traditional trend emphasized the diflerence between rebels who accept 
the legitimacy of Sunnt Muslim society but rebel against the political 
order, and rebels who accept neither the legitimacy of the political ore 
der nor the society it rules.” By emphasizing the lenient treatment to 
be given to rebels, Muslim jurists tacitly condemned groups that pur 
indisctiminate slaughter and lawlessness 
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FH MALIKI TRADITIONALISTS 


‘Thus far, we have postponed addressing the discourse of the Malikt 
jurists on rebellion after the rise of the traditional wend. As discussed 
‘earlier, Maliki jurists were latecomers to the discourses on rebellion, and 
it is important to trace separately the development of their discourses 
‘on the subject, as a school. Eventually, various Malikt jurists became 
part of the different trends ~ traditionalist and revisionist. Nonetheless, 
before this development took place, Maliki jurisprudence went through a 
process of transformation afer the filth/eleventh century through which 
it accepted the traditional doctrines of ahkiim al-bughih. Iris clear that the 
reason for this transformation is the fact that this field of the law had 
become universally well established and Maliki jurists needed either to 
develop a systematic reason to reject it or to transplant it into their 
‘own jurisprudential discourse. While some late Malikt jurists continued 
to ignore the whole issue of the bughih," the majority accepted it as 
part of the general Muslim legal heritage and, as such, fully engaged 
the discourse. Interestingly, while some jurists adopted positions that 
had become the trademark of the traditional trend, several other Malikt 
jurists led the movement to revise the traditional discourses. In other 
cls, while Malikt jurists around the sixth/twellth century were heavily 
influenced by the inherited doctrines of abil al-bughdh, Malikt jurists 
around the ninth/fificenth century in turn influenced the revisionist 
elforts on the subject. 
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As discussed earlier, Ibn Abt Zayd had adopted the law of rebellion 
and Ibn ‘Abd al-Barr had achieved a synthesis between the doctrines of 
rebellion and banditry in the fifth /cleventh century. Nonetheless, the dis- 
courses on rebellion continued to occupy an ambiguous position among 
Maliks jurists in the sixth/twelfth century. The notable Maliki jurist and 
judge Ibn Rushd I (d. 5320/1122) provided the nexus between the in- 
herited Malikt ambivalence towards this discourse and the traditional 
doctrines widely adopted by the other schools of law: He developed the 
theoretical justification for the eventual adoption of the doctrines of re- 
bellion, but he also systematized and developed the Maliky doctrines on 
banditry. Effectively, he laid the foundation for the adoption into Malikt 
discourses of a systematic distinction between rebellion and banditey, 
Importantly, for the most part Ibn Rushd did not provide the theoreti- 
cal justification by addressing rebellion directly: Rather, he focused most 
of his discussion on the conflict between the Companions, and on the 
rebellion of Mu‘awiya against ‘AI 

Ton Rushd adopts the traditional Sunnt position that neither “AIT nor 
those who rebelled against hima were morally or religiously blameworthy. 
He argues that all sides sincerely believed in the justness of their cause, 
‘and therefore all sides were acting in good faith, Nonetheless, thn Rushd 
argues that this does not mean that all sides were equally correct oF 
that all their claims were of equal moral or religious worth, Rather, he 
maintains that “AIT was clearly correet and his opponents were clearly 
wrong, and no discerning Muslim should believe otherwise. Itisimproper 
for a Muslim to adopt a position of moral relativism or neutrality and 
argue that all the competing parties were equally wrong or equally right, 
Ultimately, “AI was the rightful party and the others were mistaken, 
Nevertheless, Ibn Rushd argues that neither of the contending parties 
was blameworthy because each of them had acted pursuant to their 
sincerely held belief, In the Hereafter, those who were ultimately right 
will be rewarded twice, and those who were wrong will be rewarded 
once. Those who were wrong are rewarded for acting upon what they 
sincerely believed to be the just position.*? Importantly, he argues that 
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it was imperative upon each and every Companion to act upon his or 
her own individual belief. Therefore, it is wrong to adopt a position 
of neutrality (®tiza) and, as a matter of principle, to refuse to take a 
position on the conflict asa whole." Tbn Rushd adds that as a matter of 
principle, one eannot obey a command which entails disobeying God, 
and that one must act upon what one sincerely believes is the divine 
imperative.”? Significantly, Ibn Rushd was well aware that there is a 
certain risk inherent in his argument. The logic of his argument is such 
that it would support a resort to armed rebellion ifone sincerely believes 
that such is the divine command, of that one’s religious convictions 
require one to reject an illegal temporal command," Ibn Rushed does 
not deal systematically with this risk, but simply warns that shedding the 
blood of fellow Muslims is a grave matter, and if is taken lightly or dealt 
With negligently, it will result in committing a sin.!? Therefore, using the 
example of the Companions, the import of Ibn Rushd’s argument is that 
rebellion is at times justified, or even imperative. Bat shedding the blood 
of Muslims without sufficient cause or justification isa sin, 

Apart from the specific issue of rebellion, Ibn Rushd deals with the stax 
tus of what he calls ah al-akied? (sectarian groups) such as the Qadariyya, 
Murj?a, Mu‘tazila, Khawarij, and Rafida. Ibn Rushd is indecisive as 
to their status; he reports that there is considerable disagreement as 10 
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whether they are to be considered infidels or not.” He however counsels 
that declaring anyone who outwardly professes the faith to be an infidel 
isa grave matter, and therefore it is safer not to consider them infidels al- 
though their theology is clearly reprehensible.® The implication of Ibn 
Rushes argument is that there are limits to the admissibility of subjective 
individual systems of belief, even if they are sincerely and honestly held. 
But it is not clear from his discourse, as well as in Maliki discourse in 
general, what distinguishes rebels from sectarians or what are commonly 
called ahl al-ahed?, Importantly, Hon Rushd angues that sectarians who 
rebel are to be distinguished from bandits. Rebels who rely on an inter 
pretation or system of conviction (terwil) such as all al-aliod” are not 0 
be treated as bandits. 


nuption on the earth is a bandit, even ihe or she does not usurp money 
or commit murder" His point is that banditry is a crime that relies on 


terror and the helplessness of its vietims to achieve an illegal objective. 
For instance, while Ibn Rushd served as a judge, he adjudicated a case 
involving a group that abducted and raped a woman, Ibn Rushd ruled 
that they were bandits and should be treated as such. Several jurists dise 
agreed and argued that they should not be considered bandits because 
they did not usurp money or property. However, Ibn Rushd defended his 
decision by arguing that rape is worse than the destruction of property, 
andl that the crime of rape deserves the haryhest possible penalty: People, 
he argued, will willingly give away their property but not have their wives 
or daughters raped. Interestingly, Tha Rushd also engages in a sharply 
worded criticism of these who did not support his ruling in the case, He 
accuses those jurists of ignorance and shortsightedness, and warns peo= 
ple against accepting the views of narrow-minded and ignorant judges 
and muftis (1a hashukum min bald" yubbart af-jubhal cea Kustisan ft al-futyd woo 
al-qada’\ 
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Although Ibn Rushd’s definition of banditry is not precise, it is clear 
that banditry is not limited to acts of armed robbery, and that an cle- 
ment of the crime is that it results in the spread of terror and insecurity.” 
‘Therefore, because of the particularly heinous nature of the crime, Ibn 
Rushd argues that the ruler must enjoy considerable discretion in dealing, 
With bandits. He should be able to choose whether to execute, crucify, 
amputate from opposite ends, or banish bandits. Nonetheless, Ibn Rush 
insists that the ruler should not be able to choose the punishment accord 
ing to his whim, but according to the danger pased by the bandit, and 
the amount of actual harm the bandit has caused? Ibn Rushd angues, 
however, that ifa bandit committed murder, the bandit must be killed or 
crucified, and the ruler does nat have discretion to choose a more lenient 


‘as a Muslim, and funeral prayers should be performed.” 

Importantly, after this long exposition on banditry, Ibn Rushd asserts 
that all that has been stated applies to those who fight for selfish interests 
(yabhrwina fsqan con hhuli’), but it does not apply to those who fight while 
relying on a system of belief, such as afl al-ahew. Those who rely on 
an interpretation should not be treated as bandits. Tha Rushd does 
not mention the traditional definition of rebellion; he does not talk in 
terms of an act of rebellion committed while relying on a shawka and 
‘an interpretation. Rather, his definitional approach is to first identify 
banditry, and then to argue that those who commit acts of banditry while 
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relying on an interpretation should not be treated as bandits. Therefore, 
he seems to assume that rebels would commit acts that would qualify 
as banditry if it was not for the existence of an interpretation. This is 
significant in (wo respeets: (1) it eventually Jed to the conclusion by some 
Malikt jurists that rebellion, like banditey, could be committed by an 
individual, and that an individual could qualify ax a bight (2) it clearly 
signaled the acceptance of the legal effect of the existence of a fa'eil in 
the Malikt school. ‘This ultimately led to the widespread adoption of the 
Jaws of rebellion in the Maliki school 

Dealing with the treatment of groups that rely on an interpretation, 
Tb Rushd reports that there is some disagreement as to whether such 
a group should be held able for life and property destroyed. Drawing 
upon the precedent of the Companions, he asserts that the Gompanions 
agreed upon the principle of no liability in these types of situations. He 
contends, however, that the ruler may choose to execute a rebel prisoner 
as long as the fighting is still in progress. As to the fate of these individ- 
uals after the fighting ends, Ihn Rushd notes that there is disagreement 
among the early Malik authorities on whether they should be asked 
to repent o be exeeuted, or whether they should be pardoned.” Ibn 
Rusha’s discourse on what he calls harb al-muteaacwilin (fighting by those 
with an interpretation) is short and non-committal. He does not refer 10 
the doctrines developed by the other schools on rebellion, and does not 
use the word bughift or the terminology of the field of abkiim al-bughih. 
Nonetheless, he produces the most systematic Malikt justification for 
ica of treating those who commit an illegal act while relying on an 
interpretation as separate and distinct from bandits or common crimi= 
nals, By doing so, he opened the door for a genuine Maliki contribution 
to the discourses on rebellion, Malikt jurists writing only a generation 
or (wo after Ibn Rushd readily accepted the distinction between those 
with an interpretation and those without. For instance, Ibn Rashd’s 
grandson, the judge Abd alWaltd Ibn Rushd (Averroes) (a. 395/198), re= 
iterates the distinctions of his grandfather, and adds that whoever rebels 
while relying on an interpretation cannot be considered to be an w= 
believer, and should not be held liable for his acts, He maintains that 
this principle was established on the basis of the precedent of the 
Companions. 

‘The prominent Malikt jurist and judge thn al*Arabt (4. 542/147) 
went even further. He adopted the terminology and categories of the 
jurists from the non-Maliky schools, and argued that a Adghtis one who 
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rebelsagainst a ruler secking to overthrow him, or who refuses to obey his 
commands while relying on a plausible interpretation." A rebel should 
not be pursued or executed, and the fugitives, captives, or wounded 
may not be dispatched, Pursuant to the example of the Companions, he 
‘argues, rebels should not be held liable for life or property destroyed, Tbn 
ale Arabt went even further in replicating the discourses of non-Malikt 
jurists on the subject, and argued that the legal acts and adjudications of 
rebels should be recognized." Importantly, he traveled extensively in the 
eastern Arab world and studied with prominent Shafi't jurists such as 
al-Ghazali, and itis likely that his thought was heavily influenced by these 
experiences.” However, Ibn ale’ Arabi should not be considered a simple 
borrower of legal doctrine, because he made genuine contribution to 
the Malikt discourses on rebellion ~ a contribution which is one of the 
main doctrines of the revisionist trend, Building on the discourses of [bn 
Rushd I regarding the duty of Muslims to join the righteous party, he 
claimed that the Malikt jurists held that Muslims should always fight on 
the side of whoever is just, whether it is the ruler or the rebels. Ifneither 
party is just, then every Muslim must remain neutral and not support 
cither the ruler or the rebels. If, however, a Muslim’s life or property is 
targeted by the ruler or rebels, then that Muslim has a right to defend 
himself, and he or she is not considered an outlaw for doing, so.” 
Contrary to Iba al-'Arabis assertion, this was not the accepted Maliki 
position before or during his time, As we have seen, Maliki discourses 
‘on rebellion continued to be rather ambivalent until well into the 
sixth/twelfth century. Clearly, Ibn ale‘ Arabt did not invent the position 
advocating not supporting unjust rulers." However, he was giving ex- 
pression to a position that was increasingly becoming prevalent among 
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what I have called the revisionist trend. By articulating this position 
within the context of a systematic discourse on rebellion, Ibn al Arabt 
facilitated the adoption of this position in the Malikt revisionist trend. 
Afier the age of Ibn Rushd I and fbn al“ Arabi, Malikt discourses on 
rebellion may be se ional and a revisionist trend, We 
will address the revisionist trend in the next section, However, as far as 
the Malikt traditional trend is concerned, it adopted the terminology and 
categories of abkiim al-bughdh. I assumed that whoever disabeys or rebels 
against whoever is in power is a hight, and it relied on the existence of 
an interpretation as the main factor distinguishing rebels from bandits. 
Like the traditional trend of the other Sunt schools, the traditional trend 
in the Malikt school focused on the treatment of rebels, and differentiated 
between the treatment due to rebels and that due to bandits, In many 
ways, the Malikt traditional trend became indistinguishable from the 
traditional trend of the other Sunni schools of thought. Both in termsofits 
baxic approach and of ts specific conclusions, the Malikt traditional trend 
accepted the paradigms of the traditional discourse on rebellion, The 
legal transplant from the other Sunnt schools to the Maliki school had 
become complete. However, as discussed below, Maliki jurists continued 
to develop the law of banditry, and reasserted a position similar to the 
synthesis achieved by Ibn “Abd al-Barr. The Malikt traditional tend 
dil not explicitly argue, as tbn “Abd al-Barr did, that if'a rebel pursues 
methods similar in nature to banditry, he or she no longer qualifies for 
the status ofa bagh This trend, however, did argue, in effect, that means 
or methods that rely on the use of terror for the propagation of rebellion 
are, in fhet, criminal, and therefore might lead to the disqualification of 
a rebel from the status of a hugh 
"The classic articulation of the law of rebellion from within the Malikt 
traditional trend is that of the Exyptian Maliki jurist Shibab al-Din 
ural (dl. 684 / 4285). Al-Qaraft was the most prominent Malikt jurist 
in Cairo at a time when the Malikt school was consistently receding be- 
fore the spread of the Shaf'T school in Egypt. In his discourse on haghy, 
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al-Quraft asserts that a bagh? is one who, while relying on an interpre- 
tation, rebels secking to overthrow a ruler, refuses to obey the ruler’s 
command, and refuses (o discharge a right or demand made upon him 
bythe ruler? He remarks that Maliki jurists have disagreed over whether 
the rebels inust be of sufficient number ~ for instance, more than ten in- 
dividuals - for the nuler to have to employ considerable force in order to 
resist them.” This is a clear reference to the requirement of a shawka or 
degree of strength, but he does not use that specific term. He also notes 
that there is disagreement as to the status of the Khawarij because they 
esponsed indiscriminate slaughter against all Muslims, and considered 
most of the Companions unbelievers.” Al-Qarafl, and the other Malikt 
jurists from the traditional trend, do not resolve the issues relating to the 
Khawarij or the requirement of sharcka, but they go an to state that the 
rebels must be considered believers, and may not be fought onec their 
rebellion comes to an end.?" If the rebels are defeated, their wounded 
and fugitives may not be pursued or killed. But the ruler may kill the 
wounded and fugitives as long as the rebellion continues or if the rebels 
continue to enjoy reinforcements.” Prisoners of war, however, may not 
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be killed, and even if the rebels kill loyalist hostages, the loyalists cannot 
reciprocate in kind.?” Al-Qaraff argues that the ruler may use weapons 
of mass destruction such as flame-throwers, flooding, and mangonels 
‘against the rebels unless there is a reasonable chance that innocents may 
be harmed in the process; then weapons of mass destruction may not 
be used. He defines innocents as anyone residing in the targeted areas 
who might not share the views of the rebels or loyalists. Nonetheless, 
other Maliki jurists were even less accepting of the permissibility of us- 
ing weapons of mass destruction.” ‘The corpses of rebels may not be 
mutilated, and their heads may not be severed and sent across the lands, 
or be placed on display by being raised on spears.” Al-Qarafi adds 
that killed loyalists are to be treated ax martyrs, and loyalists should not 
perform funeral prayers on killed rebels. Nevertheless, the families and 
compatriots of rebels should be given an opportunity to perform funeral 
prayers for the killed rebels, and then the corpses should be properly 
buried.” Importantly: the Maliki traditional trend repeats what had be= 
come the earmark of the field of aldiim af-bughdh: As long as the rebels 
have an interpretation or cause on which they rely, they are not to be 
held liable for anything destroyed during the course of their rebellion, 
Loyalists and rebels are liable, however, for anything destroyed before ar 
alier the rebellion. Al-Quraft and others add that those who fight out of 
tribal reasons (iguahnye) and not a principled cause or interpretation are 
liable for their actions." Furthermore, Malikt jurists continued to dis- 
agree over whether the legal acts and adjudications of the rebels should 
be reengnized and given effect." 

‘The Maliki discourses of the traditional trend are redundant; they 
adopt the terminology and categories of the traditional trend in general, 
and add very litle to the inherited positions. While Malikt jurists, such as 
al-Qurafl, were to an extent responding to specific historical contexts, the 
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style and tone of the discourses clearly demonstrate that these determina- 
tions were the product of legal borrowing from the other Sunni schools. 
Inother words, after Ibn Rushd I provided the ideological grounding, the 
adoption of abkim al-bughih into Maliki discourses was largely in response 
to legal culture, and in response to the pervasiveness of these doctrines in 
Islamic legal culture, But as discussed earlier, Maliki jurists, in response 
toa pervasive historical reality, had developed an extensive discourse on 
the law of banditry, and it is in this field that the Malikt school made a 
genuine contribution, As noted earlier, Maliky jurists argued that the es- 
sential components of the crime of banditry are that it relies on the 
element of terror and that it renders its vietims helpless, Therefore, those 
who commit highway robbery or terrorize the wayfarer are bandits, But, 
even more, it is itrelevant whether the armed robbery is committed in 
‘1 town or in the desert, or whether it is committed inside a house or on 
a sttect, Furthermore, an assassin who kills stealthily, a murderer who 
strangles his victim, or a criminal who uses a narcotic to drug his vietim 
before robbing him are all reated as bandits. Importantly, in order for 
the elements of the crime of banditry to exist, the criminal does not need 
to have an intent to commit robbery. In other words, an intent to usurp 
property or gain possession of property is not a constitutive element of 
the crime of banditry. Rather, it is sufficient that the criminal commit 


acts that, by definition, rely on the helplessness of the vietim, and have 


the effect of spreading terror, Malik jurists often exemplify this point by 

ing that if persons or groups, for whatever reason, decide to use the 
-at of harm in order to prevent people from traveling from one point 
jother, such persons or groups are bandits.” Therefore, if people 
void traveling through a particular road out of fear of being harmed by 
iain group, then the group is to be treated as bandits, For the crime 
of banditry to exist, itis sufficient that the group had taken conerete steps 
{o terrorize people such that people would have a realistic fear of harm, 
and such that due to this fear, people would comply with the demands 
of the bandits, Consequently, Maliki jurists often stated that those who 
Use the threat of harm or terrorize their victims in order to commit rape 
are bandits as well.) 
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‘Malika jurists continued to give the ruler broad discretion in dealing 
with bandits." However, the ruler does not have discretion to pardon the 
bandits for their crimes unless they repent before they are captured." 
Even then, these jurists continued to repeat that the repentance of ban- 
dits does not affect the right of the vietims to demand retaliation oF 
jon. Malik jurists limited the discretion of the ruler some- 
what by demanding that he should not punish aecording to whim and 
that he should consult the jurists regarding the appropriate penalty in 
each situation.” Al-Qaraft,forexample, argues that there should be pro- 
portionality between the crime committed or the threat posed and the 
penalty imposed. He argues that if'a bandit commits murder, he or she 
must be killed and a lesser penalty should not he permitted, Ifthe bandit 
commits murder, usurps property, and terrorizes people, the bandit 
should be crucified and then killed, but he or she should not suffer 
amputation from opposite ends. If the bandit is not particularly danger 
fous and has not committed murder, then itis preferable for the ruler to 
beat, imprison, of exile the bandit.”” Nonetheless, the main emphasis in 
Malikr discourses is on flexibility in dealing with the crime of banditry. 
Malikr jurists emphasized that the penalty should be in proportion to 
the actual threat of harm that the bandit poses, and not necessarily in 
direct correlation to the specific offense committed." 
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“The question remains, however, as to the status of rebels who might 
rely on an interpretation but otherwise pursue methods that resemble 
those pursued by bandits. If rebels, for instance, kill by stealth or 
terrorize the waylarer, are they still treated as bughah or as bandits? The 
answer is provided in a two-part response, Maliki jurists often stated that 
rebels may not be treated as bandits. Furthermore, ifthe bandits act out 
‘of competition for power, enmity, or rancor (ira, ‘adie, or thil’ina), they 
are not to be treated as bandits, Ifa group of people is motivated by a 
specific enmity ar a desire to seek revenge against a person or a group, 
they may not be treated as bandits, Similarly, if people commit acts of 
banditry because they seek to overthrow the ruler or come to power, they 
may not be treated as bandits, In these circumstances, those individuals 
are to be treated as common criminals who are held liable for their 
acts under the regular criminal penalties of Shara.” Therefore, if rebels 
who might otherwise qualify as bughdh commit acts of banditry, they are 
not to be treated as bandits, but as common criminals. This position isa 
development from the synthesis achieved by Ibn ‘Abd al-Barr between 
the laws of rebellion and banditry. But unlike Tbn ‘Abd al-Barr'y 
synthesis, the late Malikt position protects rebels who in good faith rely 
on an interpretation and commit acts of banditry from being treated ax 
bandits, At the same time, rebels who pursue tactics oriented towards 
the spread of terror are denied the liberal treatment of akkdm al-bughih, 
‘The Maliky position is somewhat similar to that adopted by jurists from 
the other schools whieh maintained that rebels are exempt from liability 
for life and property destroyed, ax long as the destruction was reasonably 
related to the act of rebellion, Arguably, acts of banditry could be 
declared to be unrelated to a reasonable propagation of a rebellion, In 
other words, arguably, certain acts could, by definition, be excluded from 
of baghy. Ln fact, several non-Malikt 
jurists explicitly adopt this position, For instance, the Shafi'y jurist 
al-Shirbint (d. 977/1569-70) adopts the position that an act of rape ix 
not protected under the laws of rebellion because, by definition, rape 
is not an acceptable means of propagating rebellion (lé talluga Jahu bi 
al-qitil) In this situation, despite the existence of an interpretation, a 
person who commits rape is treated as a common criminal.” 
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Malikt and non-Malikt jurists of the traditional tend ended up pre- 
serving the technical rules of the laws of rebellion, ‘These rules primarily 
focused on the treatment duc to those who rebel while relying an an in- 
erpretation, Initially, die to specific historical circumstances in the early 
Islamic polity, these discourses developed as a moral, and perhaps legal, 
restraint on the discretion of rulers in dealing with dissent and rebellion, 
‘The corporate legal culture of the jurists was not willing to concede un- 
fettered discretion to rulers in dealing with rebels. Furthermore, many ju 
rists insisted on retaining the power to differentiate between a rebel anda 
Jegitimate ruler: The traditional trend arose out of the fact that a wide dis- 
crepancy had developed between the advocated ideals of abkim al-bughih 
and the political reality. Many jurists had developed a vested interest in 
the political institutions of the day. More importantly, after the weaken- 
ing of the “Abbasid empire rebellions, insurrections, and secessions had 
become very widespread, and at times the situation presented a state 
of anarchy. Nevertheless, the traditional trend continued to repeat the 
inherited doctrines of abhi al-bughih. This was largely due to the power 
of legal precedent and the influcnee of legal culture on the legal mind. 
Substantively; the traditional trend focused on the duty of obedience to 
those in power ~ this became its primary focus, Otherwise, the main 
contribution of the traditional trend was to limit the scope of the laws of 
rebellion in order to exclude certain actions from its coverage, The dis- 
courses on rebellion were too entrenched in Muslim legal culture to be 
abandoned or eradicated altogether. Nonetheless, the traditional trend 
argued that either certain groups, such as the Khawiij. or certain acts, 
such as rape, are not to be protected under the rules of abhi al-hughdh. 


AL@WANSHARIST'S RESPONSE AND THE POSSIBLE IMPACT 
OF FHE TRADITIONAL TREND. 


It is difficult to asses to what extent abldm al-bughidh impacted the 
day-to-day dynamics of Islamic law and polities, This issue needs a far 
more exhaustive study, and cumulative investigations focused on specific 
historical periods and geographic areas. However, it would be useful 
to introduce some evidence of how certain jurists, particularly Malikt, 
from the traditional trend dealt with the general issue of dissent, Sev- 
eral responia preserved in the works of the Malikt jurist al-Wansharts 
(@. 914/1508) deal with what he ¢ misguided groups and 


Is “tl 
secessionist rebels” (al-faced?if al-dalla wa al-bughdt al-munshaggin), “These 
reponsa, however, do not deal with the treatment af rebels in the course 
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of rebellion, Rather, they deal with groups that have separated or se- 
ceded from the general Muslim community but have not resorted to 
armed rebellion. We have already mentioned al-Wanshartst’s rsponsa re 
garding the illegality of rebelling against unjust rulers. However, in the 
responsa discussed below, al-Wansharist reproduces the opinions of ju- 
regarding a seet from the Khawarij known as Wabbr Ibadis, and 
similar sectarian factions. According to the text, the groups addressed 
were not seditious Sunnt rebels, but sectarian groups accused of prop- 
agating heretical beliefs. Of course, one cannot exclude the possibility 
that the accusation of sectarianism was leveled against otherwise “ortho- 
dox” political opponents or, alternatively. that opposition to politics 
Feyiines was expressed in terms of “unorthodox” theological beliefs." 
The rexponsa record the opinions of jurists from the fourth/tenth to the 
tonth/sixtcenth centuries Therefore, one must be careful not to ase 
sume that the resfonsa represent the developed Malikt position on all 
points addressed. 

Al-Wanshartst lived in Tilmisin (Tlemcen) in western Algeria during 
the Spanish reconquest of Andalusia, His father was a notable judge 
in the principality, and akWanshartst himself was a respected jurist and 
= In 874/1469, for reasons that are not entirely clear, he dis 
cl the sultan Aba ‘Abd Allah al-Thabitt (Muhammad VI from the 
Pyanid line of rulers x 87 73/1469-910/1504). The suljan ordered that 
his home be ransacked and demolished, and al-Wanshatist promptly es- 
caped to Fez where he occupied himself with teaching and writing, His 
Writings ofien reflect an agonizing concern with the external threat posed 
by the Christian reconquest, and the instability posed by the constantly 
warring principalities of North Africa, Furthermore, like other Malikt 
scholars of his place and time, he was also preoccupied with the heresy 
of the Bagint creed, which he considered threatening to Sunt Islam.” 

Inv the first set of responsa, Malikt jurists are asked about a group, re= 
portedly from the Ibadt seet, which lived in the Maghrib ity the midst of 
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Sunnt Muslims. ‘They lived in certain territories in which they built their 
own mosques. Furthermore, according to the unidentified questioners, 
they intermarried with Maliki women because by marrying such women, 
they sought to gain legitimacy and acceptance in the Sunnt community. 
‘Those seeking the sesfonsa inquired about three distinct issues. First, if 
the territories come under the control of Suns governors, may the 
mosques be torn down? Second, may they be beaten and forced to adopt 
the Malikt school of thought? Third, should their marriages to Malikt 
women be nullified?” 

Al-Wansharist reports that Malikt jurists disagreed on whether the 
mosques should be torn down. Relying on the incident of the Dirar 
mosque atthe time of the Prophet, some juristsargued that these mosques 
should be torn down. This would have the effcet of demoralizing and 
undermining the influence of these groups (hi dlillatun akun).2® Other 
jurists argued that, on principle, the mosques should not be torn down, 
but that they should come under Sunt control and the followers af the 
deviant seet be denied access to such mosques, Some added that if the 
mosqties have become a symbol for the pawer of these sects or have be- 
come irrevocably associated in the minds of people with a deviant scet, 
then it is permissible to tear them down,! Several jurists argued that 
the decision hinges on whether the mosques were built for the specific 
purpose of serving these groups or whether they were initially built for 
proper purposes, but later on these groups gained control of them, In this 
context, al-Wansharist relates a responsan in which a man built a mosque 
in Andalusia, but afier the mosque was built, a deviant group (all al-sharn) 
and unveiled women (mulabarnjite al-nivi) started frequenting, it and 
gained control of it, The man who built the mosque asked whether 
it should be torn down." Several Malikt jurists argued that if was 
initially built for appropriate purposes, itshould not be torn down, They 
adlded that if the location of the mosque was such that it would benefit 
the public, it should not be torn down, but that the deviant group should 
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be prevented from accessing it, Ifthe location of the mosque, however, 
lent itself to being exploited by the deviant group, then it should be torn 
down. Some Malik jurists disagreed, and argued that the focus should 
be on preventing the deviant group from gaining access to the mosque, 
but under no circumstances should the mosque be demolished!" 

Al-Wansharisf also reports on an incident that took place during the 
time of the Shafi‘Tjurist Jalal al-Din al-Suyoir (4. 911./1505). A group from 
the Khawarij used to pray in a separate mosque close to the Prophet's 
mosque in Medina. Al-Suyadt ruled that the mosque should be closed, 
and that the group should be forced to pray with the rest of the Muslim 
community in the main mosque in Medina. Later on, the same group 
separated itself from the community and built a prayer area in whieh 
they met and prayed, but they did not rebel and did not openly defy 
the authority of the governor. The governor of Medina consulted with 
the jurists regarding this affair, and reportedly all the Shati'l, Maliki, 
and Hanafi jurists in Medina agreed that the prayer area should be 
demolished, and that the group should be foreed to pray with the rest of 
the community.""5 

‘The matter of whether dissenting groups should be allowed to 1: 
tain their own mosques involves the much larger issue of the role of 
mosques.as communal places of worship. In principle, mosques are come 
muna phices of worship in which the whole community has itn interest 
and right to worship. Theoretically, mosjues belong to God and should 
be accessible to the whole community. This, however, raises the question: 
Who has the right to define the community, and who has the right to 
define orthopraxy in such mosques? Forcing the various theological and 
political schools of thought to worship together is a tacit acceptance of 
both diversity and the need for unity. A balance needs to be struck be= 
tween the idea of accessibility of all mosques to the whole community, and 
the attendant institutional 
inevitable compromise of diversity. Accessibility of mosques to all trends 
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and schools of thought will require a certain degree af voluntary or invol- 
untary consensus building and, hence, a compromise of diversity. On the 
other hand, permitting dissenting groups to maintain their own separate 


places of worship by necessity means aceepting the idea of diversity, but 
also the idea that moscyues do not need to be accessible to all, Permitting 
in separate places of worship constitutes a tacit 

y of 


various groups to mai 
acceptance of both the idea of diversity and the idea of inaccess 
places of worship. But even more, allowing separate groups to main 
separate places af worship concedes that consensus building is not pos- 
sible, and ultimately may constitute not just an acceptance of diversity, 
but also the acceptance of fragmentation. 

The extent to which these considerations motivated the discourses 
of jurists needs a more extensive study. Nonetheless, it is important to 
note that in the precedent of the group in Medina, unlike the group 
in Maghrib, there is no suggestion that the dissenting group should be 
punished or forced to abandon its beliefs, Rather, the emphasis is on 
lenying the group its institutional separateness or autonomy. There is 
no discussion in the Malikt Andalusian response regarding the unveiled 
women frequenting a certain mosque, of whether the group should be 
compelled to abandon its beliefs. Furthermore, there is no elaboration 
upon the belief system of this group. However, there is reference to the 
fact that the group lived in the mountains, and that the unveiled women 
of that mountain were not x novel social phenomenon. The Maliki jadge 
‘of Cordoba, Mubammad b. alsSaltm (d. 367/977), held that this group 
should be prevented from accessing the specific mosque in question, but 
did not recommend any other measures."°* 

However, the Maliki reponsa, dealing with Tbadt groups addressed 
at length whether or not these groups should be punished and forced 
to abandon their system of belief, The Malikt jurist Abo al-Hasan 
al-Lakhmt (d. 47/1085) argued that groups such as the Ibadis are a 
‘great threat to religion, They cause considerable corruption by attracting 
and misguiding the laity, and in fact are worse than the Christians and 
Jews People know that the Christians and Jews are not Muslims, he ar- 
‘gues, and so people are not in danger of being deceived by the followers 
Of these religions. However, the Hats claim that they are Muslim and 
quote the Quean and hadi, and hence people are easily deceived and 
misled by them. Therefore the Ibadis should not be left to intermingle 
with people, and should be imprisoned and beaten until they repent 
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Even if they repent, as long as they have associates that have not yet 
been captured, they should not be released from prison. If all of their 
associates have been captured and they have repented, then they may be 
released. If, however, they did not repent, al-Lakhmr notes that there is 
disagreement as to whether or not they should be killed."* Al-Lakhmt 
lived before the development of the Maliki traditional trend, and there 
fore, it is not clear whether his opinions represent a specific historical 
trend in Malik jurisprudence, Nevertheless, al-Wansharist gives the im- 
pression that the notion that groups such as the Ibadis should be beaten 
and forced to abandon their beliefs was not an anomaly in his 
Furthermore, he reports on a set of response that deal with the 
ions of proper educational and social 
Al-Wansharist mentions repensa regarding the permissibility of teaching 
the Khawairij and their children the Quran and the art of writing, 
Malikt jurists argued that one should not teach the Khawarij wrk 
ting or the sciences, such as mathema jory which is under 
their own control because this is bound to strengthen them, However, 
in all circumstances, teaching the Khawarij the Quran is permissible, 
Other jurists argued that if the territory is under the Sunnt ruler’s 
control, it is preferable not to teach them either the Quran or writing 
and the sciences. Literacy or knowledge is bound to strengthen the 
Khawarij and aid their ability to convert others to their way of thought." 

‘The dichotomy between the Malikis and the badi Khawarij is fur= 
ther emphasized in the response dealing with the marriage of an Tbadr 
to @ Maliki, A-Wanshartst reports that the Malikt jurist Aba Qasim 
al-Sayet had held that after a territory, dominated by the Ibadts, had 
come under Malikt control, the marriage of an thady to ia Malikt should 
be abrogated. However, the reasoning behind this view is not clear: 
As noted above, it was argued that the Ibadis used to marry Malikt 
women in order to gain legitimacy with Sunnis, and it is possible that 


pshiartst 
mentions a lengthy discussion blaming rulers for being too lax in aceept- 
ing the testimony of Hoads wit issues relating to marriage and 
divorce. According to al-Wansharist, the testimony of Ibid witnesses is 
problematic because the Ibadi kaw of marriage and divoree i 
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with Maliki law in a variety of important respects." ‘Therefore, 
al-Wanshartst implies that the marriage of an Thadt to at Malikt should 
he abrogated because Maliki law is irreconcilable with Tbadt lew. Fur 
thermore, al-Wansharist quotes a discussion by alkLakhmt in which he 
argues that all the legal acts performed by Ibadis during i tiene in which 
they controlled a certain territory are null and void. AlLakhint con- 
tends that the Ibadhs, in the responsa mentioned above, were not usurpers 
(mutaghalliin), so one cannot claim that they acquired a degree of legal 
autonomy from the legitimate ruler. Further, they were not deputized 
(asm yufacwad ilayhin) by the legitimate ruler as his agents, and therefore 
their legal acts, including marriages, cannot be recognized." Tt is not 
clear which of these factors is the most material to the idea of abrogat- 
ing the marriage of an hadi to. a Maliki, Imporunily, however, none 
of the rationales cited above maintains that such a marriage should be 
abrogated because the Ibadis are considered infidels 
As cautioned above, Tam unable in this book to adequately analyze 
the diverse historical contexts of the rypona on rebels and hereties, or the 
complex dynamics that negotiated the determinations of insurrection or 
heresy:'"" As noted, this will require a series of studies. Consequently, I 
have resisted the temptation to read too much into the responsa preserved 
in al-Wansharist. However, I suspect that although the traditional trend 
transplanted the legal discourses on rebellion into Malikt jurisprudence, 
the social and political dynamics of the Maliki school, particularly in the 
Maghrib, functioned in a fir more complex fashion than the dogmatic 
positions on rebellion would lead us to believe. Malikt legal discourses 
in the Maghrib, particularly after the sixth/twelfih century, exhibited a 
certain exclusionary attitude that sometimes bordered on xenophobia." 
Importantly, however, despite the complex social and political reality 
dency of the Malikt school towards exclusion and rejection of 
ional trend did develop in Maliki jurisprudence. As 
pa abe largely in response na the infivente of egal culcure ater he 
sixth/twelfth century, the Malikr jurists joined their Sunni counterparts 
in adopting and propagating the law of rebelli 
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Jurists of the revisionist rend often express skepticism about both rulers 
and rebels of their day and age. Najm al-Din al-Tarsavwt (d.758/1356-7), 
for example, somberly notes that there is no just ruler in the world in 
his day"? while Fakhe al-Dm al-Zayla't (4. 743/143) maintains that in 
his age, government is a function of raw power, and it is impossible to 
distinguish the just from the unjust because everyone fights aver worldly 
affairs." This is not just commentary expressing disillusion with the po- 
litical affairs of their age. Rather, itis commentary about the role and 
utility of the discourses on rebellion. ‘These observations are often made 
in the context of the discussions on abkidm al-bughh, and therefare connote 
a certain degree of dissatisfaction with the traditional discourses on rebel 
Tion. As discussed earlicr, abhiim al-bughdh continued to be propagated by 
the power and force of legal culture, but a substantia! disparity developed 
between the initial critical purposes of this field of law andl the proforma 
repetition of the doctrines. Muslim jurists of the post-sixth/twelfih cen- 
turies responded to the circumstances that developed in the fourth/tenth 
century by emphasizing the need for order and stability, and the need 
toavoid rebellion, But Muslim jurists continued to repeat the traditional 
doctrines of abkim al-bughih as an established part of Islamic law with- 
out substantial revisions. The main area of development was in limiting 
the range of means recognizable as a legitimate method of rebellion, 
and hence protected by the law of rebellion. This does not mean that the 
discourses on rebellion had ceased being a method of critieizing the prac- 
tices of rulers against rebels. In fact, I have argued that largely because of 
the field of ahkdm al-bughdh, one cannot describe the attitude of Mustin 
jurists, even from the traditional trend, as quietist, Rather, the attitude of 
the jurists from the traditional trend was thoroughly legalistic, Even ifthe 
ruler was unjust, i was illegal to rebel; but it was also illegal to mistreat 
rebels or to suppress rebellion outside the bounds permitted by the law. 
Furthermore, as we saw, the jurist Ibe: Muflil (d. 769/1361) used the tra- 
ditional discourses on rebellion and banditry to argue, for instance, that 
the Mongols, even if they converted to Islam, should be considered the 
-ntof bandits, and treated as such." But the emphasis of the tra- 
ial (rend fad been an advocating the impermissibility of rebellion, 
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and otherwise, on preserving the doctrines of rebellion as inherited from 
the cumulative legacies of legal culture. 

Nevertheless, a harge number of jurists, especially after the sixth/ 
twelfth century, reoriented and redirected the discourses on rebellion 
in substantive and considerable ways. They effectively reasserted the 
discourses on rebellion as a means of moral and legal criticism against 
objectionable power dynamics and asa means of defiance against unjust 
rulers. Importantly, the revisionist jurists did not reject the majority of the 
inherited discourses on rebellion. In fact, for the most part they restated 
the same rules of conduct, but they also instituted substantive changes 
that redirected the focus of the discourses. Furthermore, the revisionist 
jurists did not reject the imperative of law and order. Rather, as we will 
see below, they continued to state that as a matter of principle rulers 
should be obeyed and rebellion should be avoided. In faet, the Shai't 
jurist fbn Jama‘a (d. 753/1332-4), often cited as the epitome of juridical 
pragmatism and quietism, was among the jurists of the revisionist trend. 
However, while the jurists of the revisionist trend insisted on the need 
for order and stability, they also expanded the scope of alld al-bughih 
in significant ways and refused to lend support to unjust rulers 


Lon Taymigya asa veisionist 


Most of the jurists of the revisionist trend tended to be from the Shafi't, 
Hay 


{i and Malikt schools of thought. However, one of the most notable 

critics of the traditional discourses on rebellion, and one of the most no 
table revisionists, was the Hanbali jurist Ibn Taymiyya (d. 728/1327-8), 
It is doubtful that Ibn Taymiyya would have described himself as a 
revisionist” since, as discussed earlier, he accused the Kofans and al- 
Shafi'T of inventing the discourses on abkim al-bughdh, and tended to 
be rather hostile to the whole field. Nonetheless, besides being an avid 
critic of the discourses of the traditional trend, Ibn ‘Taymiyya ended up 
replicating, to a large extent, the reconstructive efforts of the revisionist 
wend. 

Ibn ‘Taymiyya’s main objection to abl al-byghah as a field is that 
it equates and confuses political and religious wars, Religious wars are 
the fighting of resisting of sectarians, such as the Khawarij. By their 
nature, they are just and permissible in order to protect religion from 
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corruption. Political wars are contests over power and worldly affairs, 
and so are a fima and therefore impermissible. Ibn ‘Taymiyya contends 
that the Kafan jurists and al-Shafi's, and most other jurists since then, 
have confused the two types of war and erroneously equated fighting 
groups such as the Khawarj with fighting rebels. ‘The reason for this 
confusion, fbn Taymiyya argues, is that these jurists misunderstood or 
mischaracterized the battles that took place between the Companions 
at the time of “All. They treated conflicts over power as equivalent to 
conflicts over religion, and hence did not distinguish benween fighting 
the Khawarij and fighting rebels." "The two cannot be equated because 
While fighting the Khawarij isa praiseworthy act, fighting rebels iy simply 
apart ofan unlawful fina, The wars between the Companions was a fina 
that should have been avoided. Ibn Taymiyya concedes that in the w: 
between the Companions, the various contending parties had relied on 
aa plausible cause or interpretation, and therefore all the parties will go 
to heaven, and no side is blameworthy. But he insists that most of the 
Companions refused to get involved in the civil war, that it would have 
been better not to fight for or against “All, and that even “AI himself 
eventually regretted his decision to become involved in these wars." 
Importantly, Ibn Taymiyya accepts the notion that if they rely on a 
plausible interpretation or cause, rebels are similar in status to mujlahid.!" 
For the most part, he alse accepts the traditional rules pertaining to the 
treatment of rebels, and that those who rely on a plausible fa’wif should 
not be held liable for property or life destroyed during the course of their 
rebellion. He maintains that even the Khawarij should not be cons 
sidered unbelievers, and that the laws of rebellion should be extended 
to them as well." However, he challenges the traditional discourses 
on rebellion from a different perspective; his main objection is to the 
notion of the permissibility of rebellion or the permissbility of fight- 
ing rebels in the first place. Hon Taytiyya contends that there is clear 
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evidence in the seriptural sources that the Khawarij, ifthey rebelled, must 
be fought, and that the masses should aid a ruler against the Khawa 
He argues, however, that al-Shafi‘t and the Kufin jurists erroneously 
equated the Khawarij and other rebels, and by doing so gave support 
to fina, By equating the Khawarij and other rebels, these jurists effec= 
tively created an obligation upon the masses to support a ruler against 
rebels. Ibn ‘Taymiyya argues that these jurists went as far as presuming 
that any ruler is to be considered the just rules, and that anyone who 
rises in an armed insurrection against such a ruler is to be presumed 
rebel, Therefore these jurists created an obligation upon all people to 
support the presumed just ruler against anyone who might rebel against 
him, Ibn Taymiyya asserts that this is a form of reprehensible tribalism: 
(ayabiypa), presumably because the ruler is supported whether he is just 
or not.’ According to Ibn Taymiyya, God did not command the fight- 
ing of rebels; rather, He decreed reconciliation between the contending 
parties, and enjoined that one abstain from becoming involved in fit 
By requiring that people support rulers against rebels, these jurists ef 
fectively required people to become involved in reprehensible fitan, Ibn 
“Taymiyya concludes that people should not abey rulers if it means dise 
obeying God, and therefore people should not obey rulers ifsuch rulers 
command them to fight rebels or become inwolved in a fitna."”® 

Having condemned the idea of blindly supporting rulersagainst rebels, 
Tho Taymiyya goes on to condemn the idea of rebellion itself, He cone 
tends that abhi al-bughih has incited fitaa by lending support to the idea 
of rebellion. Throughout the ages, he argues, many jurists and religious 
people have risen in armed insurrection, believing in the correctness of 
their interpretation or cause. These people sought to enjoin the good 
and forbid the evil, or to establish justice, but all they ever achieved was 
to spread fina and bloodshed. Invariably, they caused more harm than 
good by rebelling, and they realized at the end that their efforts, even if 


argues that the reason for this repeated pattern of behavior is shortsight- 
edness and lack of patience. People by their very nature gravitate towards 


insisting upon demanding their rights and rejecting injustice, Therefore, 
when a ruler commits injustice and deprives people of their rights, people 
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tend to rebel, but in doing s0, they fail to consider the public good, and 
the widespread corruption that results from such rebellions.” In order 
to demonstrate the point, Tbn ‘Taymiyya engages in lengthy discussions 
on the early rebellions in Islam, attempting to prove that all such rebel- 
Jions were misguided and resulted in more harm than good. Among the 
rebellions or conflicts that he discusses are the following: the war be- 
al-Amin and al-Ma’min; the rebellions by Talha, al-Zubayr, and 
©’ isha; al-Husayn b. “Alf; Ibn al-Zubayr; Muhammad and Tram b. 
“Abd Allah; Ibo al-Ash‘ath; Ibn alMuballab and Abd Allah b, Alf; 
‘Zayd b. “Als; and Ibn Muslim! thn Taymiyya’s point is that all of these 
political conflicts resulted in immeasurable evil, and therefore should 
not be emulated in any form. Ibn ‘Taymiyya also engages in a lengthy 
defense of Mu‘awiya and Yazid, insisting that it is not appropriate to 
curse or condemn either of them, Particularly in the case of Yazid, Hhn 
‘Taymiyya’s ultimate justification for refusing to condemn or curse him is 
that if the door of cursing unjust rulers is opened, it will prove difficult to 
close." According to Ibn ‘Taymiyya, the best response to unjust rulers 
is patience.!®* 

Tbn Taymiyya’s objection to rebellion is functional; it is based on a 
balance of evils. But he does not seem to be willing to concede that, 
under certain circumstances, « balance-ol-evils analysis might support 
an armed insurrection. According to Ibn ‘Taymiyya, history has proved 
that armed insurrections never yield positive results, Nonetheless, he 
does not support the idea of blind obedience to those in power, Ax noted 
above, he insists that one should never obey a ruler’s sinful command, 
and should not support rulers against rebels. He advocates non-violent 
resistance to illegal commands, and seems to accept that in certain ¢ 
cumstances one may use violence in self-defense, In response to the 
question of whether one may defend oneself in a fina, he simply notes 
that there is a difference of opinion on the matter"? As to whether one 
should affirmatively enjoin the good and forbid the evil dhrough nc 
violent means, again Ibn Taymiyya employs a balance-ol-evil analysis. 
He argues that, for example, a sultan (absolute ruler) may convert to 
Isam but continue to drink alcohol and commit other sins, One should 
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attempt to prevent stich a ruler from committing such sins. But if there is 
a risk that upon being told to refrain from drinking, the ruler will aban- 
don Islam altogether and become an apostate, then such a ruler should 
be left alone, and one should not attempt to reform him. Nonetheless, 
this does not mean that one should obey a ruler’s sinful commands.” 
Rather, Ibn Taymiyya argues, Muslims should focus on keeping their 
own private consciences pure and promoting incremental non-violent 
reforms as circumstances might permit, In this context, Ibn Taymiyya 
argues that there are Muslims who insist on the ideal of a just caliphate 
and reject anything less. On the other hand, there are those who une 
equivocally accept kingship, and completely abandon the ideal of a just 
caliphate. Both sides, Ibn Taymiyya argues, are wrong One should not 
completely reject the political reality of kingship, and one should not 
forget the ideal of the caliphate. Rather, one should work within the pre~ 
Vailing reality, as long as one does not legitimate what is wrong, and one 
should strive to achieve the ideal through incremental steps."" 

Ibn Taymiyya does not espouse neutrality towards political conflicts 
Rather, he advocates disengagement from all violent political conflicts; 
Muslims should not support rulers and should not support rebels either. 
Although he in principle affirins the paradigms and rules of conduct of 
abkim al-bughih such as norvliability because of the existence of a taruil 
and the prohibition against exe rebels, this is not Ibn Taymiyya's 
main focus. Itis likely that he affirms such paradigins and rules of con- 
duct more out of deference to the inherited legal precedents than from 
conviction, Despite the fact that he isa vinulent eritic of abi al-bughd, 
he is unable to entirely abandon the inherited positions of the legal eul- 
ture that he criticizes. Ibn Taymiyya himself did not lead a politically 
quiet life. He served as.a law professor in Damascus on several oceasions, 
but lived most of his life between Damascus and Cairo, He consistently 
adopted theological and legal positions that got him into considerable 
trouble with the authorities in Damascus and Egypt, In one incident, 
he refused to issue a fated that would have permitted Suljan al-Nasir 
fc. 693/1293-694/1294, 698/1299-708/1g09, 700/1310-741/1341) LO 
seck revenge against, and exterminate, some of his political foes, and ax 
a result, Ibn Taymiyya was imprisoned. In fact, he was imprisoned sev- 
eral times in Alexandria and Damaseus, and he eventually died in prison 
inDamaseus. Nonetheless he was extremely active in supporting the war 
ongols and was present, in his capacity ay an official 
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preacher, at the victory over the Mongols in Shaghab (699/ 1299). Impor- 
tantly, in 704/1905 he took part in the fighting against the Isma°ths and 
Nusayris in Jabal Kasrawan in Syria, and he made a habit throughout his 
life of attacking groups that he considered innovators in religion, such as 
the Safis, Khawarij, Rafida, Qadariyya, Mu‘tazila, and Ash‘ariyya."* 
Thn Taymiyya’s personal history disproves any suspicion that his de- 
construction of, or lack of commitment to, ahhiim al-bughdh was the result 
of a desire to appease the political authorities of his age, However, his 
history does help in contextualizing and understanding Ibn Taymiyya's 
system of priorities. He was preoccupied with the external threat posed 
to Isham by the Mongols, and with the internal threat posed by what he 
considered to be heretical theologies. Confronted by these threats, he in: 
sisted upon the inyperative of unity among Muslims, But he also insisted 
upon the ideal of the state as the protector af order and stability, and guar- 
antor of correct religion or orthodoxy. This is evident from his consistent 
exhortations that the state must refrain from engaging in battles with po- 
litical foes, but must relentlessly combat unorthodox groups such as the 
Khawarij. In his responsa, Ibn Taymiyya insists that the Patimids of Egypt, 
and the Nusayriyya, Isma‘tliyya, Qaramita, Bafiniyya, Karramiyya, and 
alMubrima cannot be considered rebels, but must be fought and treated 
as heretics" Other than the problem of heretical groups, itis clear from 
the response literature that Ibe. ‘Taymiyya's time was plagued by’ a con- 
siderable amount of feuding and civil strife between tribes. When asked 
about infighting between such groups, Ibn Taymiyya does not focus on 
the technicalities of abkidm al-bughih. Instead, he consistently emphasizes 
that all fighting between Muslims, regardless of the reason, isa fina, and 
is strictly prohibited." In his book al-Sivda al-Shar‘yah he argues that 
all types of tribal feuding are by definition not an acceptable tail, and 
hence do not qualify under abkeim al-bughih 
Ibn ‘Taymiyya’s system of priorities is also evident in Isis unequivocal 
condemnation af banditry and brigandage. He gives the impression that 
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banditry was widely practiced in Egypt, Syria, and Arabia by bedouins, 
and what he refers to as fasagatal-jund {mercenary or outlaw soldiers). He 
describes bandits as those who seek to terrorize people and pillage and 
rape, and he insists that the state must fight and destroy such groups.'3° 
But he does not concede much discretion to the state in dealing with such 
groups. Therefore he argues that such groups must be held jointly and 
severally liable for the acts of their individuals. If a member of a group 
commits murder, the group must be executed; if'a member usurps prop= 
erty, the group must have limbs amputated from opposite ends; and if 
they raise weapons without killing or usurping property then the ruler has 
discretion to either imprison oF exile them according to what the public 
interest dictates"? Ibn Taymiyya alludes to the political connotations of 
the crime of banditry by asserting that most often this erime is commit- 
ted by soldiers or tribes that resist the authority of the state, Such groups 
take refuge in the mountains and form alliances to attack travelers, often 
between Syria and Iraq, and call this al-nahida (which could mean the 
support, resilience, resistance, or rebellion). Although Ibn Taymiyya 
states that bandits do not fight over rules ‘or politics but simply over 
material gains, this statement is ambiguous. It could mean that if 
groups pursue terrorfilled tactics such as those employed by bandits, 
they are not to be considered rebels, Alternatively. it could mean that 
if group has religious or political motives, it is not to be treated une 
der the laws of banditry, even if the group pursues methods similar in 
nature to those pursued by bandits, It is not dear which of these two 
meanings Ibn Taymiyya intends, but itis likely that he means the former 
rather than the latter, Ibn Taymiyya is primarily concerned with the 
impact that stealthy and terror-flled means of attack have on society. 
He emphasizes that the methods pursued by bandits have the effeet of 
causing public corruption and spreading insecurity and lawlessness, Fur~ 
thermore, we have already demonstrated that he was not sympathetic 
enough to the moral claims of political rebels to strive to protect them 
regardless of the means pursued. Additionally, he notes that there is supe 
port for the view that a political assassin should be treated as a bandit 
heeause of the public corruption (al-fasdd al-“dmm) that such a person 
creates 

Tn summary, Iba Taymiyya opposes rebellion, not out of an unre= 
served fidelity to those in power, but out of fidelity te the ideal of order 
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and stability: Even then, he is unwilling to argue that people should sup: 
port rulers regardless of the rulers’ conduet. For Ibn Taymiyya, all form 
of violent conflict between Muslims are reprehensible and forbidden 
But this imperative takes second place to the importance of insuring oF 
thodoxy and sound religion. Ibn ‘Taymiyya clearly expected the state te 
play an active role in fighting heresy, and destroymg groups that desta 
bilize society, such as bandits. Significantly, he does not hesitate to labe 
soldiers, who might otherwise be helpful to the state, as bandits if thei 
behavior destabilizes society and spreads terror. As far as the kw of 
bellion is concerned, Ibn ‘Taymiyya was a revisionist, not because he 
consciously attempted to reform or develop the traditional discourse 
‘on the subject. Rather, he was a revisionist hecause he attempted to de 
construct the field, and stress what he considered its unprincipled anc 
lawless tendencies. According to Ibn Taymiyya, the field tends to simul 
taneously encourage rebellion and lend support to rulers against rebel 
regardless of the substantive claims of the rulers or the rebels. The jurist 
equated the Khawarij with all other rebels because they did not wish 
to become entangled in the substantive claims made by specific rebel 
lious groups. Therefore they argued that any plausible interpretation 
sufficient to qualify a group as bughdh. Ibn Taymiyya found this to by 
reprehensible beeause he wats more of a moralist, and less of a jurist that 
he perhaps realized.!"" His system of priorities emphasized correct belie 
and religion first, then order and stability, and finally the technicalitie 
of the inherited legal discourses. In many ways, Ibn 'Taymiyya tried t 
rise above the technicalities of the law of rebellion, and to emphasize th 
perceived substantive nceds of religion and society. Iris rather ironic tha 
through constant tribulations Ibn Taymiyya was the one who repeatedh 
found himself accused of heresy and incitement against rulers. But iti 
exactly his attempts to construct paradigms beyond political expediene 
that made hin & problematic political figure. By challenging the leg 
presumption that rulers, whether just or unjust, should be suppartes 
‘against rebels, he was, in fact, instituting a significant legal change it 
the discourses on rebellion and taking a thoroughly political position 
Importantly, he shared more with the early jurists who constructed th 
discourses on rebellion than he was willing to admit, The early jurist 
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responded to absolute moral claims of power by rulers by granting rebels 
a competing moral claim. ‘The discourses on rebellion rendered moral 
claims to power relative, and simply a matter of interpretation (fa’vei!). 
Furthermore, any ruler, just or unjust, was declared bound by the rules 
limiting the discretion of rulers in dealing with rebels, In other words, the 
carly juridical discourses limited and qualified the support given to rulers 
against rebels. Ibn Taymiyya might have be cting that 
abhi al-bughéh encouraged rebellions, but he was wrong in assuming 
that the carly jurists intended to give rulers unqualified and uncritical 
support. Like Ibn Taymiyya, the early jurists sought to qualify 
port given to rulers but through a different methodology. They reacted 
with a belief in the ideal of the technicalities of the law as a restraining: 
clement, With the benefit of many centuries past, Ibn Taymiyya sought 
to rise above the technicalities, and to emphasize the substantive ideal 
of qualified support to rulers. Ultimately, he differed from the jurists he 
criticized in method and not in purpose. 

Thn Taymiyy. jicisms were directed at the doctrines and ideas 
of the inherited discourses on rebellion, His revisionist program was 
based on a polemical deconstruction of the logic and paradigms of the 
discourses of the traditional trend. Although Ibn Taymiyya does not ac- 
knowledge it, many of his contemporaries revised the inherited doctrines 
‘on rebellion in substantial and significant ways. Nonetheless, unlike Ibn 


jurists gave the distinet impression that novel legal do 
and well-established points of law, A reader who did not trace the histor- 
ical progression of the discourses would hardly realize the existence of 
revisions or developments in the lave Unlike Ibn Taymiyya, the revision= 
ist jurists emphasized the technicalities and details of the law of rebellio 
but reformed its doctrines so as to offer symbolic and moral resistanc 
to unjust rulers. As L argue below, besides insisting on a certain maini- 
mum standard of behavior in dealing with rebels, these jurists refused t0 
unequivocally condemn rebellion or lend unmitigated support to rulers, 
This should be understood in the context of the power dynamies tak- 
ing place between the jurists and the state, By rehabilitating the law of 
rebellion, they legitimated the moral function of the law and the legal 
institution that they represented. In: other words, by insisting that the law 
did not simply support rulers, wrong or right, these jurists legitimated 
and defended the integrity of the legal discourses 
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‘Lhe jurists of the revisionist trend start their analysis by reaffirming the 
rule: Rulers should be obeyed and rebellion is impermissible. 
Some jurists specify that whether the ruler is a usurper, just, or unjust 
he must be obeyed in order for stability and order to he achieved!" 
Many jurists repeat the formula that a ruler cannot be obeyed if it entail 
disobeying God," and some go on to explain that there is a differ 
ence between a sin (mdyiya) and hardship, or something reprehensible 
(makni). Commanding a sin means ordering something that is cleatly 
and without doubt, contrary to the laws of God, Makyith, however, is 3 
command that entails doing something that is reprehensible or dist 
vored. These jurists note that there is some disagreement as to whether a 
ruler should be disobeyed if e commands a sin or commands something 
reprehensible, The majority of the jurists, however, state that as long a 
the ruler's command does not clearly entail committing an obvious sin 
the ruler should be obeyed.'¥ Rebellion means refusing t0 obey the 
command of the lawful ruler o rising in an insurrection attempting t 
overthrow and resist such a ruler or his agents. Having established thes 
familiar grounds, the jurists of the revisionist trend go on to reiterate tha) 
rebellion, as long as itis based on a plausible interpretation or cause, b 
not a sin, and that the word baghy docs not entail blame or censure." 
They also reiterate that all the fadih attributed to the Prophet tha 
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condemn or curse rebels only apply to those who rebel without a plausible 
interpretation or cause. ‘As long as rebels act in good faith while believing, 
in the justness of their cause, they are not blameworthy ar accursed, and 
the hadah of the Prophet does not apply to them.” Furthermore, these 
{jurists go on to lay out in great detail the rules pertaining to the proper 
treatment of rebels. They repeat many of the inherited discussions about 
how rebels are to be fought and how they are te be treated once the fight- 
ing ends. Rebels are not to be held liable for life and property destroyed 
during the course of their rebellion, and since rebels are not considered 
iniquitous (/asaga), their adjudications and testimony should be accepted 
and validated." 

‘Thus far, the discourses of the revisionist trend appear identical to the 
tradi herited doctrines. Howews, these jurists introduce several 
significant new elements to the discussion. Several jurists, particularly 
from the Hanaft school, assert that not only is there no material dise 

nection between the Khawarij and the fughdf, but also that, as a matter 
principle, takftr (the act of calling a Muslim an unbeliever) must be 
avoided. They note that aft al-hadith did, in fact, call the Khawarij unbe- 
lievers, but they elaitn that no one bas approved of the position adopted 
by afl al-hadith. Typically, these jurists comment that "while itis true that 
many sectarians (ail al-madhdub) accuse others of disbelief, the jurists do 
not do so (al-fugaha'w lil yukaffinin).” They also add that, in this context, 
“only the opinions of the jurists matter (ld%brata bi ghayni al-fugahi’)."""" 
‘These statements are significant because they are made in the context of 
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discussing the requirement of « ta'eiZ Their import is that one may 
not discount the validity of an interpretation or cause in order to accuse 
4 group of rebels of being unbelievers. Hence, the requirement that the 
interpretation or cause be plausible becomes minimalist in nature. Even 
sectarian groups (mublad’a) may not be accused of disbeliefin the context 
of applying the law of rebellion.!” Of course, the accusation of disbel 
or takftris 8 powerful rhetorical device that could be used against rebels; 
however, the statement that jurists, in the context of the law of rebellion, 
do not practice falfir is a powerful symbolic counterbalance. Stated in 
the unequivocal fashion quoted above, it tends to strengthen the idea 
that rebels may not be accused of being unbelievers 

Nonetheless, the jurists of the revisionist trend go beyond this rhetori- 
cal point, and argue that ifa group possesses a degree of strength (shawka), 
but does not have an interpretation or cause (ta'wil), the group is not to 
be held Jiable for life or property destroyed during the course of its re- 
bellion, Ifa group which lacks an interpretation or cause commits iets 
of banditry, its members are to be treated as bandits, But if the group 
rises in rebellion and does not commit acts of banditry, it is not t be 
held liable, even if it lacks « plausible interpretation or cause, ‘The jurists 
justify this position on the grounds of the public interest in achieving 
reconciliation and social peace. However, the effect of this ruling is to 
deemphasize the importance of a tail, because even ifa trieil is missing 
the group might still not be held liable. But the jurists of the revisionist 
trend do not completely compromise the centrality of the existence ol 
an interpretation or cause, They argue that if a group lacks a plausi- 
ble interpretation or cause, its testimony and adjudications should not 
be accepted, and, other than the issue of lability, the group is not to be 
afforded the treatment given to rebels. Significantly, Maliki jurists of 
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the revisionist trend go further and argue that if'a group rebels against 
an unjust ruler, it will be presumed to have a plausible interpretation 
or cause (al-kharin al gharri abil ka al-mutazaureil). ‘Therefore, if the 
ruler is deemed unjust no inquiry should be made into the existence 
of a plausible interpretation or cause. By definition, if the ruler is wi 
just the rebels are deemed to have a plausible interpretation or cause.'” 
‘The effect of these concepts is to reduce the need ta make substan- 
tive inquiries into the plausibility of the rebels’ interpretation or cause, 
Even rebels who might Lack an interpretation or cause are allorded some 
protection. 

Beyond modifications to the concept of ta’vil, the jurists of the re- 
visionist wend go beyond the traditional paradigms by reinserting an 
inquiry into the substantive quality of those in power. ‘This inquiry is 
not intended to assess the basis for the legitimacy of power, or question 
Whether those in power are legitimate. The majority of jurists had held 
that power could be attained Ivy de facto usurpation,'s? Rather, the sub> 
stantive inquiry is directed specifically at the issue of rebellion. These dis- 
courses reflect what might be called a “moral or evaluative aspeet® and a 
“positive or procedural aspect.” The moral or evaluative aspect relates to 
Whether those who commit an insurreetion are outlaws in the first place. 
The moral or evaluative aspect also relates to whether the ruler has a 
right to fight or resist those who commit an insurrection against him, The 
positive or procedural aspect relates to whether Muslims should assist 
the rebels or assist the ruler. It also relates to the treatment of those who 
commit an insurrection regardless of how they are classified at the moral 
level. 

At the moral or evaluative level, many jurists make a distinction be> 
tween rebels who, in self-defense, resist the illegal orders of an unjustruler 
(sometimes referred to as iméind” |, and those who rise in rebellion seeking 
to overthrow the ruler (sometimes referred to as khurdj). An example of 
the first (Le. imtind®) is when & ruler demands unjust taxes. Upon the 
refusal of the group (o pay, the ruler secks to exact the taxes by fore, and 
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the group defends its property: In this case, the jurists assert that those 
Who resist are not rebels at all. They are entirely within their rights. 
‘This isto be distinguished from a situation where a group actively seeks 
to overthrow the ruler and directly assume power. In the first situation, 
the group secks only to defend itself and its property from an affirmative 
duty placed upon it. In the second situation, a group is not responding 
1o a specific injustice inflicted upon it, but actively seeking to replace 
the ruler in power. In the first situation, the group of people resisting 
an injustice inflicted upon them are not bughah because they are acting 
within their rights. On the other hand, those who seek to overthrow the 
ruler are bughik because they are not fighting in self-defense, but rather, 
cover a desire for power. Some jurists add that if dhe ruler is unjust it 
is illegal 10 seek to overthrow him, but it is also illegal for him to fight 
the rebels. Consequently, whether the rebels are resisting in self-defense 
of actively secking to overthrow the ruler, if the ruler is unjust it is not 
lawful for him to fight the insurreetion, Other jurists argue that if the 
rebels are seeking to overthrow the ruler, even if he is unjust, he has at 
to resist the rebels. In other words, most of the jurists agree that 
if the cause of the rebellion is an injustice inflicted upon a particular 
group, then the ruler does not have the right to fight the rebels, But if 
the rebellion is « conflict over power, and not a response to an injustice, 
the jurists disagree on whether an unjust ruler has a right to fight the 
rebels, 

‘At the procedural or positive level, ifthe ruler is unjust and a rebellion 
actively seeks to overthrow the ruler, Muslims should not assist the rebels, 
but should not assist the ruler either. Muslims should not assist an unjust 
ruler against rebels because the possibility exists that itis his injustice 
that caused the rebellion in the first place. At the same time, Muslims 
should not assist the rebels because itis unlawfil for them to rebel (fala 
“yajiczu lahu gitdlahum i siimali an yakiina Kurijuhum'alayhi (i sulmiha soa in 
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‘na (a yajitzu lahum al-Kivardufalayhi.°* To the words of the Malikt jurist 
al-Khirsht, “If the imam is unjust leave hima to the demands made upon 
him, God punishes one oppressor by another, and then destroys both 
of them together (def hu wa md yurdd minkw. Yantagimu Alu min al: simi 
i simon dhumma yantaginae min Kilayhimd)."' However, in the case of a 
‘group that resists in self-defense Muslims should assist such a group only 
if doing so will not result in a greater social harm than good, 

Some jurists, however, adopt position similar to that taken by Hbn 
Hazm, and argue that if'a people rebels against a ruler because of his 
injustice, even if they are seeking to overthrow him, they are not to 
bbe considered bughih. In other words, these jurists deny the distinction 
between resisting in self-defense and attempting to everthrow the rulee, 
In either case, they argue, if the motivating fictor for the rebellion is the 
injustice of the ruler, then the rebellious group is considered just, and the 
rebellion justifiable. But this, again, means that Muslims should not 
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assist the ruler, and should assist the rebels only if the benefits outweigh 
the harm, It is important to note that, under this analysis, this does not 
necessarily mean that the group committing an insurrection is entitled 
oor has a right to rebel. It only means that if group rebels and the ruler 
is unjust, then they, at a moral level, cannot be considered rebels. Atthe 
positive or procedural level, whether the jurists distinguished between 
resisting in self-defense or committing an outright rebellion, and whether 
the miler had a right to fight the rebels or not, in all circumstaniees the 
ruler remains bound (o afford the treatment of abkim al-bughdh to those 
whont he fights. 

All of the above mentioned specifically relates to whether or nota ruler 
hhas a right to fight rebels, and to the moral elasification of rebels once 
‘a rebellion occurs as a de facto matter, It also relates to whether oF not 
Muslims should assist the rebels or the ruler, and what treatment is due to 
those who rebel. It does not, however, directly address whether rebellion 
ispermitted in the first place. Of course, the notion that a group resisting 
an injustice inflicted wpon itis not breaking the law implicitly endoses a 
right to what one might call defensive rebellion, But this, arguably, means 
that rebellion is permitted only when a ruler attempts to assault or usurp 
the property of certain people, and, as a result, they resist. It does 
not address the larger issue of when it is permissible to forcibly remove 
an unjust ruler, In response to this specific issue, many jurists advocated 
‘what is effectively’ balancing act. Rebels should balance the chance of 
sucess and weigh it against the potential harm that will result from the 
rebellion. Ifthe potential harm to society is grave, and the chances of 
sucess are limited, then rebellion is prohibited. However, ifthe chances 
of success are reasonably good, and the harm to society is limited, then 
rebellion is permitted.! 
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‘The significance of the fact that some jurists effectively permitted 
rebellion after a balancing act should not be overestimated. Nor should 
ite taken as an indication of either radicalism o activism on the part of 
these jurists. Advocating outright rebellion runs the risk of undermining 
the stability of the legal order that ultimately supports the corporate legal 
culture of the jurists, In many ways it does not constitute a negotiation 
between the political and legal orders, but rather an outright declaration 
of war by the legal order against the political order. That is why even the 
jurists who advocated a balancing act hedged their analysis with repeated 
‘warnings against the evils of fia and chaos, It is elear that these jurists 
sought a way to achieve greater justice in the political order, but worried 
about the untamed zeal of political idealists and opportunists, Therefore 
explicit permission (o rebel was given grudgingly and with much reserve, 
“The majority of the jurists of the revisionist trend negotiated, through 
ereative acts, with the political ordex, instead of declaring an open state of 
‘war Itisthe symbolism ofthese creative acts,and the subtleties and details 
of the legal discourses, that was most material to the negotiating process 


THE LINGUISTIC PRACTICE AND THE SYMIOLISMS: 
OF REBELLION AND TERROK 


As argued earlier, a large gap remained between the way the political 
order dealt with rebels and the dictates of the law of rebellion." Fi 
thermore, from the writings of Ibn Taymiyya, one suspects that both 
rulers and rebels used the paradigms of ald al-bughih to support their 
own interests. Rulers cited these paradigms to argue that Muslims must 
support the ruler against rebels, and rebels cited them to justify rebellion, 
Jurists of the traditional trend continued to repeat the inherited doctrine 
‘without substantial change. In doing va, they validated the legitimacy and 
integrity of this body of law, specifically, and the Shari%a, generally. jurists 
of the revisionist trend, however, responded differently. They affirmed 
the doctrines of aliiim ol-dughih, and continued to demand coneiliation 
and lenient treatment towards rebels. But they also deemphasized, but 
«lid not completely undermine, the centrality of the fa’wil, They argued 
that fakftr (ruling that x Muslim is an infidel) is not appropriate in this 
context. ‘They also argued that even a group without a plausible teil 
cannot be held liable for life and property destroyed during the course 
of rebellion, Some went further and asserted that if the nuler is unjust, 
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the rebels will be presumed to have a valid «@’wil. More importantly, 
however, the jurists of the revisionist trend argued that if the rebellion is 
response to an injustice, then the rebels are not bughdh at all. This, i 
effect, constituted an admission that abkim alsbughah was ineffective, at 
the pragmatic administrative level, because ultimately this law was not 
going to be applied by rulers. Therefore the conduct of a group respond 
ing to.an injustice was decriminalized or made a non-issue, By declaring 
such it group not to be bughih, the jurists were making a rhetorical, and 
not a legal, point. It should be remembered that the status of baghd is 
1a preferred or special status, and therefore rebels would want to qualify 
as hughdh in order to avoid liability for crimes and other possible harsh 
treatment. But the revisionist jurists argued that the group that resists an 
injustice has not committed an infraction in the first place, and does not 
need to qualify for any status at all, At the symbolic and shetorical level, 
this meant two things: (1) the ruler does not have a right to even fight the 
rebels; (2) Muslims, at a minimum, should not assist the ruler against 
the rebels. The power of this largely symbolic point can be appreciated 
When one considers the inherently subjective and relative standard set by 
the jurists. [tis difficult, if not impossible, 10 evaluate whether a rebellion 
is undertaken to resist an injustice or to overthrow the ruler, Evaluating 
whether « group is rebelling in response to an affirmative duty placed 
upon it, or whether it is aggressively seeking to averthrow the ruler, is 
able, ‘The procedural difficulties in making this type of evaluation 
are insurmountable, Furthermore, it is difficult to imagine that a judge 
would declare that in a specific ease the ruler did not have a right to fight 
or resist a certain rebellion, 

The early response of akin al-bughih wast 
application of the law by objectifying the ing 
a ruler is just or unjust, he is bound to afford rebels a certain preferred 
treatment, All the rebels need in order to qualify is a degree of strength 
and a plausible interpretation or cause, ‘The early purposes of the law 
had become frustrated. The jurists of the revisionist trend responded by 
affirming the initial purposes, but they also added a subjective inquiry: 
Who is the real cause of the rebellion? By introducing this inquiry, these 

rists retained a symbolic and largely rhetorical power, the power of 
definition, Theoretically, if the cause of the rebellion is the injustice of 
the tuler, Muslims are under no obligation to assist the ruler ‘The 
act of discoursive negotiation is evident in the fact that these jurists also 
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emphasized the duty of obedience to rulers, whether just or not, and 
emphasized the general impermissibility of rebellion. In other words, 
the jurists of the revisionist trend did not seek to declare war on the po- 
litical order, but sought to bargain and negotiate with the political order 
rating, its moral claims against rebels. They ghumly noted 
that their day and age had become so corrupt that it had become very 
istinguish a just from an unjust party; everyone fought over 
worldly affairs. This implied a tacit condemnation of rebellion because 
itexpressed a degree of cynicism about advocates of just causes — people 
are motivated by material gain and power rather than prineiple. How- 
ever, this cynicism is balanced by condemnations of the corruption and 
Injustice of rulers, and asseetions that such rulers ofien oppress people." 
Concurrently, the jurists declared those who rebel because they suffer an 
injustice to be just 
"The negotiative aspects of this discourse ean be understood only by 
looking beyond the juridical generalizations and focusing on the details 
and subtleties. In other words, it is the reservations, exceptions, and 
qualifications to the general principles that are the most telling as to the 
purposes and objects of the legal discourse. As the typically insightful 
jurist al-Wazir noted, only those who scrutinize the particularities of the 
Sunnt juristic discourses will understand its purposes (ien in ganna dhdlika 
‘man lam yabhath min zaxeihiri ba ifkiqahim fa-qad nasyiald baydni muridihion 
wa Khasyituniima alfésikion).” Muslim jurists, in principle, supported those 
in power, but did so with reservations." The symbolic and negotiative 
nature of this discourse is further evident in the debates among late revi- 
sionist jurists on whether rulers (sultans) and lords (al-umand’) can commit 
the crime of banditry. The bulk of these debates deal with situations in 
whieh a warlord, of perhaps landlord, exacts unjust levies (mudili) on peo- 
ple. Although such « person does not commit highway robbery, he does 
terrorize and prey on the helplessness of people. The question is: Is such 
a person a usuirper (ghd) oF bandit? The problem is aggravated ifsuch 
4 person has a general authorization (lagr@) from the sultan to colleet 
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taxes, because if he does possess such an authorization it becomes very 
difficult to resist or oppose him, The jurists raise the issue of whether 
such a person is a usurper or bandit, but de not unequivocally resalve 
it. However, some jurists specifically state that a sultan who exacts 
Unjust taxes is a usurper and not a bandit. Their proffered rationale for 
this position is most interesting. They argue that a sultan is not a bandit 
because it is possible to seck the aid of the jurists (ulamé) against him. 
‘The jurists can and should restrain him by offering him proper advice.!"? 
But the implication of this angurnent is that if'a sulein ignores the jurists 
and refuses to yield to their advice, then he may be considered a bandit, 
“The jurists also add that it is illegal for anyone to assist the ruler or his 
agents in collecting unjust taxes." 

Of course, it is rather unlikely that jurists will declare a ruler to be 
a bandit," Nonetheless, the discourse is part of the jurists’ symbolic 
arsenal in dealing with those in power: ICs not elear what exact role the 
symbolism constructed by the revisionist trend played in Islamic social 
or political history: This is an issue that needs a more exhaustive study. 
However, it is clear that the jurists themselves were concerned about the 
practical implications of their discourses. They were interested in. who 
and what their legal discourses supported or encouraged. For instance, 
several jurists noted that the discourses on rebellion should not, in thelr 
day and age, be understood to excuse the behavior of bedouins, merce- 
nary soldiers, and groups of brigandage such as the manvar. ‘They insisted 
that such groups terrorize the wayfarer and commit acts of banditry, and 
thus should be treated as bandits, These jurists were concerned about the 
practical implications of their discourses, and they wished to ensure that 
such discourses would not lend support to certain groups perceived as vie 
lent and lawless, Importantly, these jurists stress that groups such as the 
mansar are motivated only by material gain, and not by political ends.” 
Therefore they are denied the status of hughdh, not necessarily because 
of their particularly indiscriminate or violent methods but because, in 
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the estimation of the jurists, these groups were committing simple acts 
of banditry and not rebellion. 

Icis not clear whether, according to the jurists of the revisionist trend, 
it is the means or the ends that distinguish a rebel from a bandit, If it 
is the means then, even if a group that commits indiscriminate acts of 
terror or slaughter has a plausible interpretation or cause, its members 
will be treated as bandits. In other words, by definition, the cormmission 
of certain acts will result in a group being dealt with as bandits. However, 
ifit is the ends that are material, then regardless of the means pursued, a 
‘group that otherwise qualifies fr the status of rebels will not be treated as 
bandits. To put the issue differently: What ifa group of rebels abduct and 
murder, orattack the unsuspecting at their homes, or otherwise terrorize 
people? The jurists of the revisionist trend are divided on this issue. Same 
specifically state that if rebels terrorize the wayfarer or commit certain 
crimes such as rape, they are no longer to be treated as rebels, but rust 
be treated as bandits. Other jurists, however, assert that if the primary 
motivation of a group of rebels is not to spread terror but is to propagate 
a rebellion, then they cannot be treated as bandits. In other words, even 
if the means pursued by rebels resemble acts of banditry, as long as the 
rebels are motivated by an interpretation or cause, such rebels shall not 
be treated as bandlits.* Yet another group of jurists adopted a position 
similar to the approach taken by the traditional trend. They argued that 
ifacts of banditry are motivated by enmity ora contest over power and 
government, the offenders are not to be treated as bandits but are to be 
held liable for their crimes under the regular criminal laws." 
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Importantly, however, many revisionist jurists, mostly Shafi'T, accepted. 
the same reform adopted by several jurists from the traditional trend. 
As discussed earlier, it had become well established in the discourses 
on rebellion that rebels and loyalists are liable for any life or property 
destroyed before or after the rebellion.” However, several revisionist 
jurists adopted a limitation that relates to the way the rebellion itself 
is conducted." ‘They argued that groups that qualify for the status of 
dughh will not be held liable for life and property destroyed in the course 
of rebellion if such destruction was necessarily related to the rebellion 
(darivat al-harb). Therefore, if the aets committed were unrelated to the 
ends of the rebellion, such acts are not protected." Hence, rape, for 
not protected because it is not directly related to the act of 
rebellion.'” Most jurists applied the same restriction to loyalist forces as 
well, Pursuant to this position, loyalists are not liable for life or property 
destroyed if their acts were necessarily related to the goal of resisting a 
rebellion, If the behavior of the loyalists was ultra vires, or not necessarily 
related to the specific goal of defeating the rebellion, then the loyalists 
will be held liable for such excesses." Therefore, wanton. or venge> 
ful destruction of property would be held liable." Of course, whether 
something is necessarily related to the propagation or the resisting of a 
rebellion is t vague standard, But it indicates a desire to limit the range 
of acts that fall under the protection of afiim al-bughdh. It indicates a 
real concern with the pragmatic consequences that might result from 
the discourses of the jurists." At the same time, it confirms the symbolic 
and negotiative nature of these discourses because it is the jurists who 
would decide what is necessarily related or unrelated to a rebellion, 
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CONCLUSION 


‘The discourses on rebellion had become firmly established by the 
sixth/twelfth century in the Suant junistic culture, and even jurists such 
as Ibn Taymiyya who criticized the inherited legacy could not abandon 
its paradigms or specific regulations. Both the revisionist and tradition- 
alist jurists accepted and repeated the formulas of inherited discourses 
on rebellion, Importantly, both trends developed some aspects of the 
discourses as well. The traditionalists focused on the regulatory aspects, 
and therefore emphasized the distinction between rebellion and ban- 
dinry. They focused on the particular acts that would or would not be 
protected under the law of rebellion. But this betrayed a certain fidelity 
{o the integrity and systematization of the juristic discourses themselves. 
It is doubtful whether the traditionalists had any illusions about these 
discourses being applied as positive law, and it is also doubeful whether 
the jurists thought that the political reality would honor the 
tinctions of the juristic discourse. To the extent that the tradi 
engaged and negotiated with the political system, they did so by empha- 
sizing the duty of obedience, and reiterating the inherited discourses. 
‘One cannot distniss this as irrelevant because, after all, it did legiti- 
mate and affirm the validity and integrity of the legal culture. However, 
the response of the traditionalists is not as creative or negotiative as the 
response of the revisionists 

Responding to the same reality that confronted the traditionalists, the 
revisionists focused on the symbolic aspeets of the discourses, The revi- 
sionists did reiterate all the technical regulatory aspects of the inherited 
discourses, but their emphasis was on reintroducing subjective ideologi« 
cal elements into the inquity. They distinguished between rebels who are 
responding to an injustice and those who are attempting to overthrow 
theruler. They also bolstered the notion that a ruler might not be entitled 
to the support of Muslinis against his opponents. Furthermore, under 
certain circumstances, ifa ruler is not a bandit, he could be a criminal 
usurper. Uhimately, both revisionists and traditionalists did not simply 
respond to the internal logic of the legal culture, but also to the political 
and social implications of their discourses. The traditionalists responded 
by somewhat undercutting the tendency of the discourses to encourage 
or support rebellion, But they did not entirely abandon the ideals con- 
structed by the discourses on rebellion, ‘The revisionist response was to 
bolster the critical content of the discourses, Uhimately, one cannot de- 
scribe either the traditionalist or revisionist trends as quietist or activist 


204 Rebellion and wiolence in Islanie law 


Rather, they were both technical and symbolic, pragmatic, and idealistic. 
Most of al, they were thoroughly complex and legalistic. 

From a sociological perspective, it is difficult to establish how’ the 
revisionist approach began. It is also difficult to ascertain why a parti- 
cular jurist adopted the revisionist approach while another adopted the 
traditionalist, The jurists of the revisionist trend came from diverse back- 
grounds and vocations. Most served as law professors, judges, or admin- 
istrators. Their dynamics with those in power seem to be multi-faceted 
and varied. The Hanafl jurist Bade al-Din al-*Aynt (d. 855/1451), for ex- 
ample, served in various teaching and administrative positions in Egypt. 
fired from several official positions and suflered persecution 
|. Eventually, he developed a close relationship to the Mamlak 
ruler Abd al-Nagr Barsbay (r: 825/ 1422-41 /1438) and was appointed 
the chief Hanaft judge of Egypt." The Shafi ‘hia Zakariyya al-Angist 
(d. 92671520) reluctantly accepted the position of chief judge of Egypt, 
but was later removed when he criticized the injustices of Qayit Bay 
Sayf al-Din (x. 872/1468-gor /1496)." On the other hand, the Shafi" 
Ibn al-Muget (d. 87/1433), who lived and died in Yemen, was mostly 
a teacher. However, he reportedly coveted a judicial position, but was 
never appe number of the 
revisionist jurists came from Egypt, and thus one cannot exclude the 
possibility of the emergence of a localized juristic culture which might 
have then spread to other localities.” This is especially so because from 
6481299 the Sunni jurists of Egypt might have felt alienated from their 
However, a more exhaustive study of the lives and 
socio-political dynamics of each jurist and his circumstances might yield 
greater insight into the rise of the revisionist trend, and might be able 
o correlate the collective experiences of each trend and, perhaps, each 
jurist and his adopted position, 
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CHAPTER 7 


The developed non-Sunni positions 


‘The main focus of this chapter will be on the Imamt Shit discourses 
on rebellion, However, for the sake of comprehensiveness, we will also 
comment on the Zaydt and Ibadt positions, Our purpose is to provide 
an overview of the treatment of the subject in these schools of thought, 
and draw comparisons to the Sunni tradition. The Ibadis were the more 
moderate descendants of the Khawarij, although the history of the sect 
can be traced back to the first century of Islam, The Zaydiyya is a Shit 
sect which is distinguished from the Ja°farts (later, the Imamt Shr'ty), 
partly by its recognition of Zayd b. "Alt who led a rebellion against the 
Umayyads in 122/740. Both Zaydis and tbadis had been involved in a 
scries of rebellions throughout Islamic history, but they also succeeded 
in establishing independent states.’ Particularly in the ease of the Tbadhs, 
but certainly for the Zaydts as well, issues such as who is.a rebel, when is 
rebellion permitted, and how should opponents be treated are integral 
to the theology of the sect. Therefare it would be very useful to study 
the theology of the sects in conjunetion with the doctrines of rebellion 
from the point of view of a historical progression. However, this would 
be outside the scope of this study, We are interested in examining the 
extent to which Sunni symbolism and juristic categorizations are similar 
to or different from the discourses of these seets, As argued below, at a 
minimum, the developed doctrines of the Imamts, Zayes, and Ibadt 
similar in several important respects to Sunni doctrines, which is further 
evidence of the impact of the inherited legal culture, 


THE IMAMESHT'T S600 


As argued earlier, the Imamt approach to the isue of rebellion was for 
the moat part ideological. It tended to focus on rebellion in a hypothetical 


© Om dhe Zayitn, se Gis anal Kramers rhe, Sarin, 65-42 abeSbabantse, af Ail 5797 Mx 
il-Baghelat, a Fovy. af On che thidin, see Gibty ant Kramers rks. Shei 149°5) 
‘ab-Shalostint, of Mola, e498; abMaghalae, ab Fer, 70 


295 


296 Rebellion and violence in Islamic lace 


sense ~ those who will rebel against the true, awaited iinim when such 
4 ruler appears. Therefore, several sources emphasized that those who 
disobey the true ruler are unbelievers, and even if they are not treated as 
such on this earth, they will be considered unbelievers in the Hereafter, 
‘The concept of rebellion was focused upon disobedience to the infil~ 
lible imam when one exists. In the meanwhile, armed rebellion against 
illegitimate rulers was outlawed because it was perceived as ineffective 
and harmful, bot Imamt jurists also prohibited assisting unjust rulers 
against rebels. Nonetheless, by limiting their discourses to the problem 
of disobeying the infallible ruler, Innamt doctrines continued to be of 
limited applicability. The rules of conduct dictating how rebels should 
bye treated would apply only ifn infallible ruler exists. However, these 
‘powerful symbolic role since they implied that rebels 
1 the absence of the amdm, are not bughdh at all. Neve 
theless, because of their futuristic and hypothetical quality, the power 
of this symbolism is somewhat compromised, Starting probably from 
the fifth/cleventh century and especially after the sixth/twelfth century, 
Imam jurists, particularly from Iraq, used the expression “a just ruler” 
(imdim ‘dil instead of “the just ruler” (al-indm al-adil), connoting a shift 
from the idea of the infallible, awaited ruler to an acceptance of the 
‘he facto temporary authority ofa just authority.” 

Several late Imamt jurists such as Shams al-Din ale Amity (d. 786/ 
1384) and Muhammad Baqir al-Najaft (¢. 1266/1850) continued to de 
fine haghy as an act of rebellion against the awaited, infallible ruler, 
Accordingly, in contrast to Sunnt views, they insisted that the word baghy 
does connote blame (ism diamm), ane that the bughdh cannot be con- 
in status to jurists who exercise an independent opinic 
jing the error of Sunnt 
Allaly alsSuydet (4, 826/ 1422) argued that since the ruler is infallible, the 
fughih should be considered unbelievers or, 1m, hypocrites 
(mundfqioy* Furthermore, according to some jurists such as al-Najafl, 
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the primary reason for the restrictions on the conduct of warfare against 
rebels was for the benefit of the Shi'a, ‘Alt knew that his party would 
ultimately be oppressed and persecuted and he wanted to set a precedent 
that would protect the Shi‘a. By not slaughtering or taking his opponents 
captive, Sunnis would feel obligated to follow his example when deal- 
ing with the Shia. Hence, “Al's conduct did not arise out of binding 
principle, but was a utilitarian necessity produced by the need for dis 
simulation (tagiyya). However, when the infallible ruler (al-Qa?im) appears, 
dissimulation is no longer needed. The Qaim will not be bound by Att's 
precedent, and may dispose of his opponents in whichever way he deems 
fitat the time.® From this perspective, the discourse on the bughlt plays a 
limited symbolic role. ‘The rules of conduct are designed to obligate and 
embarrass Sunnis dealing with Shi"T opponents, butthe Qaim ultimately 
has the discretion not to follow the rules. Ironically, the bughdh are defined 
aas those who rebel against the just ruler: This ereates a definite tension in 
the discourses, On the one hand, only those who rebel against the just 
ruler are the bughith. On the other hand, the opponents of the Shirts are 
bound by abkim al-bughdh in dealing with Shits who, in the final analysis, 
are not bughdh at all, but rather, are the just party. This creates a question 
asto the relevance of athdm al-bughih. M, in the final analysis, the just ruler 
isnot bound by abl al-bughai then arguably the rules of conduct do not 
Yield a religiously binding imperative? These rules of conduct exist for 
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the utilitarian purpose of protecting the Shi'a, a group which ultimately 
cannot be described as the bughdh. Nonetheless, despite the ambiguity, the 
essential point these jurists were making was that those who rebel against 
illegitimate rulers cannot be considered outlaws, and at the same time 
the benefit of “Al's conduct was elaimed for the protection of the Shr. 

Since at least the fifth/eleventh century, a large number of Imari 
jurists did not define bagky as an act of rebellion against dhe just ruler but 
‘against a just ruler (man Karaja “al imamin “adil” ‘Therefore, if a group 
refines 10 obey oF attempts to overthrow a just ruler while relying on an 
imerpretation or cause, they are the bughéh, Importantly, many of these 
jurists avoid stating that the hughak are unbelievers” The bughih are not 
fought until they pose an imminent threat of an armed insurrection, 
and when they are fought, the wounded, captive, and fugitive are not 
dispatched unless the rebels have reinforcements (/Pa), Rebel prisoners 
are released once the danger from the rebellion subsides. The personal 
property of the rebels may not be confiscated, but there is disagreement 
4s to the fate of their horses and weapons. However, Imam sources insist 
that the rebels, unlike the loyalists, are in fact liable for life and property 
destroyed during the course of the rebellion.” 

‘The expression “a just ruler” is vague, but it connotes a significant 
shift in the discourse. ‘The expression is broad enough to apply to varie 
ous structures of authority that could exist belare the appearance of the 
Qwim." Hence, at a symbolic level, the Iman discourses on rebellion 
register a powerful point. A just ruler does have the right to resist rebels, 
but must follow the precedent set by ‘All. However, thove who rebel 
inst an unjust ruler have not committed an infraction; rebellion is 
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an infraction only if committed against a just ruler. Yet mami jurists 
‘often state that if enjoining the good and forbidding the evil requires 
killing or injury, the permission of the imam is required. That practically 
closes the gate to rebelling against an unjust ruler. But the rationale 
for this prohibition is functional or utilitarian. The imm’s deputy (nd?ib 
al-ghayba) may authorize a rebellion, but only if certain conditions are 

ns are the avoidance of fina and harm, How- 
ever, in most circumstances, rebellion results in fina and greater harm 
than good, and in many circumstances rebelling is as if one is casting 
oneself unto ruin (ie. a form of suicide). Therefore one should not enjoin 
the good or forbid the evil against an unjust ruler unless there isa greater 
probability that doing so would be effective and would not endanger the 
enjoiner's safety or the safety of others. If person or group reasotiably 
believes that enjoining the good and forbidding the evil will cither be 
ineffective, or will endanger their own safety or the safety of others, then 
they should refrain from doing so." 

In the opinion of most jurists, resistance to unjust of, in the discourse 
of some, illegitimate rulers should be largely passive. A Muslim should 
not support or aid unjust rulers in any material way. Working with unjust 
rulers might be « pragmatic necessity, but one should not engage in such 
conduct unless one knows, to a degree of certainty, that doing so will not 
‘entail committing an injustice. A Sh must believe that he is applying, 
the law of God by the authorization of the rightful ruler, and not the 
unjust ruler in power. Therefore,  Sht'Ys loyalty or commitment is not 
to the unjust ruler, his service is not for the benefit of unjust rulers, 
In working with unjust rulers, a Shit may, in fact, assist such a ruler in 
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in a Jegal fietion ~ he must believe that he is authorized by the rightful 
ruler, A Shit may not commit injustice unless forced by the threat of 
serious harm. In situations of duress, a Shit may practice dissimulation; 
however, under no circumstances may a Shr‘T help an unjust ruler kill 
the innocent, As discussed earlier, Imiimt jurists stress that dissimulation 
is not permitted if it entails murder:'* Furthermore, a ShF'T may noc assist 
an unjust rulcr in resisting an insurrection or fighting rebels.'? 
Concretely, passive resistance to an unjust ruler is expressed through 
non-cooperation and non-support. There is a pragmatic acceptance of 
the necessity of upholding the de fat structures of society and order: But 
this concession is not given without reservations or limitations. Not only 
is an unjust ruler not granted deju recognition, but even more, one can- 
not cooperate with all the endeavors of an unjust ruler regardless af the 
consequences, Of course, Imamt discourses arise from a specific thealog- 
ical framework which shapes its differentiation between legitimate and 
legitimate authority. Nonetheless, at the procedural and symbolic level, 
the Imamf response to injustice, however that injustice is definedt, is sim- 
ilar to certain Sunni responses in important respects. At the procedural 
level, Muslims may not assist an unjust ruler in committing injustice. At 
the symbolic level, the Imamt discourse ends up making a point similar 
to the one made by the Sunni revisionist school, Rebellion, in principle, 
is prohibited because of the social harm that it produces, However, this 
prohibition is only a default position; in the absence of countervailing 
circumstances, rebellion is prohibited, But this does not mean that rebel- 
lion can never be justified. Ultimately, obedience to an unjust authority 
isa pragmatic necessity, but it is not an ideal situation. As the Zaye jurist 
Wavzir argues, the fact that the authority ofan unjust ruler is recognized 
as. matter of necessity is evidence that such an authority is illegitimate, 
Therefore, for example, as al-Wazir notes, the fact that under conditions 
of necessity a person may drink alcohol is evidence that the consumption 
of aleobol, under normal circumst ibited."® This basic logic 
is accepted by Sunnis and non-Su mnseqquently, depending 
on the eireumsta nv might be justified, However, like the 
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Sunnt revisionist trend, the explicit discourse of the jurists did not focus 
on the circumstances under which rebellion might be justified, Rather, 
the discourse focused on the status of rebels, As to the status of rebels, the 
symbolic component in mami discourses was more pronounced than in 
the discourses of their Sunnt counterparts. Ifthe ruler is just, those who 
rebel against him are bughdh, but they are entitled to preferred treatment, 
Ifthe ruler is not just, those who rebel against him have not committed an 
infraction, and the ruler cannot be assisted in fighting the rebels, As dis 
cussed above, the expression “a just nuler” is ambiguous, and therefore, 
arguably, any illegitimate ruler is also an unjust roler.’® Accordingly, itis 
possible that anyone who rebels against any illegitimate ruler, whether 
the ruler is just or not, is not a bag’ and has not committed an infractic 
But by using the construction “a just ruler,” instead of “the just rule 
the Imam discourses become purposely ambiguous, and such discourses 
no longer speak simply in terms of the legitimacy or illegitimacy of the 
temporal rulers, Rather, the Imamt discourses become more pertinent, 
as political and moral commentary, upon the contemporancous reality’ 
under which the Imam jurists lived, 

Another area of considerable ambiguity, however, rich with symbolic 
content, is the Imani discourses on banditry. Imam jurists do not directly 
address the distinction between rebellion and banditry. However, their 
discourses implicitly assume that there is a difference between bandits 
and rebels, and that a significant part of the difference is the existence 
of a tail. The Imimi definition of banditry, however, is quite broad, 
nditry is the causing of corruption on the earth by terrorizing people 
through the use of the threat of material harm. ‘The crime of banditry 
can be committed on Lind or sea, in a town or desert, and in the abode 
of Islam 0 the abode of non-Muslims, whether or not the victims or 
the offenders are Muslim.’® The focal point of the erime is the existence 
of terror. There is disagreement among the jurists, however, on whether 
an intent to terrorize is one of the elements of the crime. Some argue 
that ifthe effect of the criminal activity is to spread terror, then handitry 
exists whether or not the criminal intended to terrorize.” Significantly, 
the resulting terror must be general in effect. In other words, if person 
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terrorizes another because of an individual or private enmity or rancor, 
this is not banditry: However, if the terror is indiscriminate or general in 
impact, even if the victims of the terror constitute a specific group, then 
the clements of banditry exist.*" Some jurists add that a person cannot 
be convicted of banditry unless the criminal is a person of disrepute 
(min ah al-riba), This is a limiting factor; a person must already be known 
as. criminal before being convicted of banditry, but there is significant 
disagreement among the jurists surrounding this element.” Under the 
Imam definition of banditry, highway robbery or armed robbery is only 
one form of banditry.** An arsonist who burns people's homes or busi- 
nesses, oF a person who seeks to take Muslims captive or commit rape isa 
bandit as well."* Inyportantly, the definition of banditry is broad enough 
to apply to rebels who employ methods of terror or to unjust rulers who 
might terrorize the populace, Nevertheless, the resolution to this issue, 
perhaps wisely, is left ambiguous.” 


THE ZAYDI scHooL 


yl jurists differentiate between a person who sins duc to defiance and 
one who sins due to a mistaken belief, The former is described as favig 
asrih (iniquitous by defiance) and the kater as faiag ta°wil (i 
imterpretation). The iniquitous by defiance does not have a recogni 
justification for sinning. The iniquitous by interpretation mistakenly be- 
lieves that he is serving God ar doing what is permitted by God. The 
iniquitous by defiance commits a much more grievous sin than the in= 
iquitous by inerpretation.*” An unjust ruler is placed in the category of 
the iniquitous by defiance, while a bight is placed in the category of the 
iniquitous by interpretation.” A bight is someane who rebels against 
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the just ruler while claiming to be right concerning an issue or a set of 
issues, and while alleging that the ruler is wrong,” Therefore, Zayat 
jurists explicitly state that an unjust ruler cannot be considered a bight 
although he is considered a sinner.°? At the same time, those who rebel 
against an unjust ruler cannot be considered éughih because they have 
not committed an infraction in the first place.” By dei 
which is considered a sin, can only be committed against 
‘This approach has the advantage of definitional clarity, Baghy is a tech= 
nical category which applies only to those who rebel against a just rule 
An unjust ruler cannot be called 3 hight, but his sin is more grievous than 
the sin committed by the bughih.” 

Zaydl jutists argue that although the bughdh are sinners, they are not 
considered unbelievers Rebels against a just ruler are sinners because 
such a ruler is entitled to obedience.®® At the same time, if the rebels 
believe in good faith that they are right and possess a degree of strength 
(shaieka), then they are entitled to be treated as bughdh and notas common 
criminals or bandits. Zaydt jurists do not emphasize that the bughih 
must have a plausible interpretation, but only that they refuse to obey 
just ruler while believing in the justness of their cause, and that the 
ruler’s command is wrong ® Ifa group qualifies as bughi, they become 

tled to a particular form of treatment, The treatment of the bughah 
according to the Zaydl position is similar in many respects to the Sunnt 
position. Ifthe dughith criticize the ruler, they may not be persecuted, 
but if they refuse to discharge an obligation or rise in armed rebellion, 
they may be fought. However, they should be warned first, since fighting 
is only a last resort. The wounded, fugitive, and captive may not be 
killed unless the rebels have reinforcements /P¢), Flooding, fire,and other 
means of indiscriminate slaughter may not be used unless for an absolute 
necessity: The ruler may not solicit the assistance of Mustims who would 
indiscriminately slaughter the rebels, and once the rebels surrender and 
the fighting ends, the rebels may not be executed, and the prisoners must 
be released. Zayet jurists are divided on the issue of the rebels’ Hability 
Ttappears that the majority has held that the ruler, at his discretion, may 
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hold the rebels liable for life and property destroyed during the course 
of the rebellion. However, rebels are held financially, and not criminally, 
liable, and only to the extent of the collective damage that they may have 
caused.” Furthermore, any property that may have been usurped by the 
rebels must be returned to its rightful owner. However, if the owner is 
hot known, the property is to be given to the public treasury. Property 
belonging to the rebels, other than property found in the war camp, 
may not be confiscated.” Significantly, funeral prayers should not be 
performed on dead rebels. Nonetheless, despite the fact that rebels are 
considered iniquitous, their adjudications and testimony are accepted as 
long as they are not clearly erroncous or unsupportable.!” 

aya jurists clearly consider a rebellion against a just ruler as fun- 
damentally unjustified. They seem to use the expressions “just ruler” 
and “rightful ruler” as equivalents, but there is considerable ambiguity 
surrounding both expressions, According to Zaydt theology, a rightful 
ruler must be from the family of the Prophet (ail al-bay?) and possess the 
requisite amount of learning and piety; The ambiguity remains, however, 
because itis possible for several rightful imdms to exist at the same times!" 
Furthermore, obedience is due to an indm only if he is pious and just, 
otherwise the indi loses his right to obedience.” Regardless of the prob 
Jems of definition, if the ruler is considered just, those who rebel against 
hint are entitled to the treatment outlined above, because the rebels pro- 
clainy an honest disagreement over what is right or wrong, However, 
those who commit an armed insurrection without an interpretation or 
claim of right may be subject to execution. In faet, the main distinetion 
between rebels and bandits is the existence of such an interpretation. 
Nonetheless, the nature of this interpretation or elaimy is not clear, Zaydlt 
jurists state that the bughdl fight out of religiesity adayunan) while bandits 
fight out of greed. Furthermore, those who fight out ofa raw desire for 
power are said not to be bughdh.* Hence, arguably, the bughdh in Zaydlt 
thought are those who rebel because of a perceived injustice or because 
they mistakenly believe that rebellion is part of the obligation 10 enjoi 
the good and forbid the evil. However, having argued that baghy can only 
be committed against an unjust ruler, Zayet jurists, like the Irnaantj 
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do not conceive of the just ruler as having a relative claim to power. The 
bughah ave treated with a degree of deference, not because their interpre= 
tation or cause is plausible and could ultimately be correct, but because 
they cannot be equated with those who are motivated by selfish interests. 
‘This leaves a high degree of uncertainty as to how to distinguish between 
those who are motivated by selfish interests and those who ire not. For 
instance, the just ruler may decide (o treat certain groups as bandits and 
not rebels, Hence, some Zaydi authorities state: “The oppressors who 
usurp villages, towns, and provinces may be treated as bandits, [This is 
because] they cauise corruption on the earth, and usurp money when no 
‘one can assist [the vietims} ... Therefore, they deserve to be treated as 
bandits if the dndm prevails over them.” Conceptually, this quotation 
does not apply to the bughih because it addresses those who victimize 
the innocent and usurp their money. Practically, however, possible 
that a ruler would refuse to recognize a certain secessionist group as 
dughih, accuse them of victimizing the innocent and of not having an in- 
terpretation, and treat them as bandits. Nevertheless, the ambiguity that 
exists in the distinction between the legal category of bughih and other 
categories is, arguably, a part of the dynamics of the negotiative process, 
If'a presumed just ruler wrongfully accuses certain rebels, for instance, 
of being bandits and not éughdh, and the jurists happen to disagree, the 
jurists may declare the ruler unjust.* 

‘Much of the attention of Zaydl jurists is focused on the issue of how 
one is to deal with unjust rulers, Zaydl jurists start out with the general 
principle: if the ruler is unjust, rebellion is not only permissible but oblig- 
tory. In fact, some jurists emphasize that one of the main differences 
between the Zaydy and Imanit schools is that the Immis prohibited 
rebellion against unjust rulers until the Qavim appears, while the Zaydts 
demanded immediate rebellion against injustice” Despite the declared 
general principle, Zaydt jurists place the same limitations and restrictions 
‘on rebellion set by jurists from other schools. Rebellion, or enjoining the 
wood and forbidding the evil, should be exercised only if it is potentially 
effective, the good outweighs the evil, and the risk of fina is not very high, 
Accordingly, obeying an unjust ruler might be necessary if rebellion will 
produce undue civil strife.” Some Zaydi jurists caution against foolishly 
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engaging in rebellions because, according to them, since the Umayyad 
and ‘Abbasid eras, and up to the eleventh/ seventeenth century, one can 
readily observe the amount of chaos and hardship that has resulted from 
rebellions, Therefore, the best response to injustice is offen patience, 
‘These jurists argue that itis exactly because of the drastic results of rebel 

tion that the Prophet's traditions often emphasize the duty of obedience 
and patience. These traditions should be interpreted to mean that unless 
rebellion has a reasonable chance of success and will not result in greater 
harm than good, one should obcy and be patient. However, ifs person 
subjectively but honestly believes that the conditions are appropriate 
and then rebels, secking to enjoin the good and forbid the evil, he is not 
blameworthy.” 

‘There is not much discussion in Zaye sources on what forms of re- 
bellion against unjust rulers are permitted. For example, are acts of 
brigandage a legitimate form of rebellion? Interestingly, however, there 
isa discussion regarding assassinating unjust rulers and their aides, I 
majority of Zayd jurists apparently had held that assassinations are not 
subject to a wtlitarian balancing analysis, Rather, assassinations are sim 
ply prohibited, but the assassin is liable only for the blood money, and 
may not be physically punished, * Other than violent forms of resistance, 
Zayal jurists also address the amount of cooperation permisible between 
Muslims and unjust rulers. Muslims may engage in jifddd with unjust 
rulers against non-Muslim enemies. Muslims, however, should not trust 
or support unjust rulers or assist unjust rulers in propagating injustice. 
Aryquably, this means that Muslims may not assist an unjust ruler in fight- 
ing those who rebel against him, Even more, ifan unjust ruleris ultimately 
defeated, he may possibly be treated as a bandit, Both unjust rulers and 
bandits are considered iniquitous by defiance (not by interpretation). As 
the passage quoted above indicates, the just ruler may treat oppressors 
Who cause corruption on the earth and usurp people's money as bandits, 
‘The category of oppressors who cause corruption on the earth and usurp 
people’s money might be broad enough to encompass unjust rulers. 


THE ADT SCHOOL 


Like the Zayelt school, the Ibadi school’s discourse on rebellion is in- 
fused with theological paradigms which diflerentiate between piety and 
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sinfulness, and belief and disbelief. However, unlike the Zaydis and 
Imam, the Ibadis supported the idea of rebellion against ‘Al. Much 
of their theology focuses on the legitimacy of rebellion, and on re- 
sistance to rebellion. According to Ibadi theology, “Ali committed a 
grievous error when he failed to fight Mu‘awiya, who is seen as a rebel 
against ‘Alf, Because of this presumed grievous error, it became incum- 
bent on every Muslim to reject “Alfs caliphate and rebel against him. 
Muslims who continued to support cither ‘Alt or Mu awiya have coms 
mitted a major sin, Hence, the failure to uphold the truth, whether 
it is in resisting rebellion or in failing 10 rebel, is a grievous sin, Une 
like other sects of the Khawasij, the Ibadis held that their opponents 
are not polytheists (mushrikiln), but Ayffar. In this context, Auffir does 
not necessarily mean unbelievers; rather, it means not true oF gen 
uine Muslims." Therefore, the Tbadts held that it is legal er 
marry with and inherit from their opponents, and that their opponents 
may not be killed or enslaved and their properties may not be taken 
as booty. 

‘The history of the Ibadiyya goes back to Abd Allah b. Thad al-Murrt 
al-Tammnt, whe dissociated himself from the more extreme Khawai 
in the first century of Islam. The early Ibadts oscillated between poli- 
cies of cooperation with and rebellion against the Umayyads and 
"Abbasids, Nevertheless, they managed to establish independent princi- 
palities, notably in Oman by alJulanda b, Mas‘ ad b.Ja‘far b. al-Julanda 
(c. 141/748), and westerm Algeria by ‘Abd al-Rahman b, Rustam 
(ch 161/778). Although: the Rustamids were defeated by the Fatimids 
in 296/909, from the second Rustamid ruler, “Abd al-Wabhab: b, 
“Abd al-Rahman (1. 171/788-208/824), emerged the most important 
Ibadr sect, the Wabbiyya. Furthermore, the Ya‘rubids (1034/1625 
1156/0743) and the Al Ba Sa‘Ids (1167 /1754-present) established Ibadt 
rule in Oman.®” ‘Throughout their history, the Ibadis dealt with eo 
flicts with external, non-Lbadl enemies as well as internal rebellions. 
As recently as 1499/1913, the Ibadt jurists led a rebellion against what 
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they regarded as the corrupt rule of the Ba Sa‘tds. ‘Therefore, Tbadt 
discourses deal with rebellion against non-thadi and Ibadr rulers, and 
their discourses are replete with references to the actual practices of 
Ibadi rulers throughout history. Most of the available texts were written 
by Wahbr Ibadt jurists, and tend to cite the practices of Tbadt imdms in 
Oman and South Arabia 

In Tbadi thought, only « rightful and just ruler is entitled to obe- 
dience. A rightful ruler must follow the Wahbr Ibadr sect, although 
a ruler may be just but not rightful? If a ruler is just, even if not 
rightful, rebellion might not be obligatory. A rightful ruler must be 
pious and knowledgeable, but does not need to belong to a partic- 
ular family or tribe and, in principle, rule by succession or usurpa- 
tion is not recognized.” The ruler is picked by the jurists with the 
general acquiescence or approval of Muslims. If the jurists are not 
confident about the qualifications of a candidate, they may contract 
the rulership to him on the condition that he does not decide cer 
issues without consultation with 
abide by the condition, he may be removed ftom office.” Further- 
more, the jurists may contract rulership to someone for a one-year 
probationary period after which a more permanent arrangement is 
considered. If any rightful ruler becomes unjust or commits a ma- 
jor sin, unless he repents he may be removed from afice, even by 
force if necessary. It is obligatory upon every Muslim to investigate 
the merits or demerits of a ruler, and to reach a decision as to any 
competing claims" Importantly, the consensus of the majority of the 
notables or jurists that a ruler should be removed is strong and persua- 
sive evidence of the necessity of such removal, but it does not neces- 
sarily establish the fact conclusively. The extent to which the jurists’ 
opinions are binding depends on the issue under consideration, but 
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ultimately each individual must decide for himself whether to join a 
certain rebellion. 

Tbadi discourses on rebellion are extensive, and they combine cle 
ments of idealism and pragmatism ina complex mosaic. They focus not 
only on whether one should rebel against an unjust ruler, but also on the 
mechanics by whieh the justice or injustice of a ruler is ascertained. Fur- 
thermore, rebellion is not conceived of simply as an armed insurrection, 
but ranges in seope from the act of disavowing a certain ruler to non- 
cooperation and dissimulation, and ultimately to an armed challenge to 
power We have already noted that according to Ibadi thought, only a 
rightful and just ruler is entitled to obedience, but Ibadt jurists deal with 
the mechanics by which a claim is made that such a ruler is no longer 
rightful or just, In order to understand Ibad discourses, one should keep 
in mind that the Ibadt concept of baghyis very broad, Thad jurists employ 
the term to mean the act of committing an injustice or exceeding the 
bounds. Therefore, anyone who commits an injustice or sin could be a 
beh. Furthermore, baghy is not a constant or static category; someone 
could start out at the beginning of a conflict just, and end up being a 
bdghi, or alternatively, one could start out a baghi, but end up just. Which 
category one fits in depends on the type of claim made, and the behavior 
of the contending parties. 

‘Truth in all worldly and religious affairs is singular and absolute; how 
ever, people imperfectly understand such truth according to the evidence 
and intellect that they possess. Hence as to all competing claims, there 
iva singular truth, but people may disagree because of the fhet that they 
are limited in their ability to seek or understand such truth." As a mat- 
ter of principle, in most disputed issues a rightful ruler is entitled to a 
presumption of good faith, As long as a matter is open to interpreta 
tion, a rightful ruler is entitled to the benefit of the doubt, and hence 
he should not be disobeyed or resisted. Beyond this general principle, 
Nad jurists divide all disputes into three main categories, ‘The first are 
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called disputes of opinion (ikhtilaf al-ra?s). Disputes of opinion relate to 
what is lawful or unlawful, but is not clearly covered by the Qur'an, the 
Suina, or consensus ofthe jurists. Over disputes of opinion, disagreement 
is legitimate, and one does not need to disavow (banda) one side or the 
other.” The rulers entitled toa degree of deference aver such disputes, 
and consequently disputes of opinion do not create an unwavering obli- 
gation to rebel.” ‘The second type of disputes is disputes of competing 
claims (itl dete? Disputes of clainns (as opposed to disputes of opin- 
ion) relate to issues in which the law is not in question, but the facts are 
in dispute, These are disputes in which if all the parties agree on the facts 
or the intentions of the people involved, the law would clearly settle the 
matter?" For example, whether someone stole or usurped certain prop- 
erty isa dispute of claims. A dispute as to whether a rebellious group is 
motivated by blind tribalism or religious zeal is a matter of intent and 
fact, and therefore is a dispute of competing claims as well. If the jurists 
are in disagreement as to who is right or wrong, a Muslim has the right 
to disavow whichever party he does not believe. Conversely, a Muslim 
has the right to ally himself (yataealld) to whichever party he happens 
to believe. A Muslim should not join either of the disputing parties un- 
Jess he affirmatively believes in the justice and truthfulness of one of the 
sides.?® Ihe does not know who is right or wrong, he has an obligation 
{o inquire and investigate in order to reach a decision. Significantly, a 
Muslim should not rely on the statements made by the ruler or his army, 
but should ask credible Muslims who are not biased.?" Ihe is unable to 
ascertain the true from the false, then it is permissible to abstain from 
judgment (ceugif) until such time as he is able to decide.” However, it is 
not permissible for a Muslim to abstain or exercise neutrality as & way 
of life oF as & permanent condition (li yanyihu al-shakka dind), Therefore 
in the words of one Hbadt jurist: \ person must distinguish between the 
people of the truth and the people of error. It is a binding obligation 
upon him to investigate and differentiate between them. The righteous 
ness of truth is not affected by the prevalence of error"? Abstaining 


1 AS, Cima, no354 6 

AbKind of Manama 2196 APRinth, Mambgh, vukz0, 20 

ALS dh, Qn Peasy aber 

aN Aid, 0544. ASat Wt 257-48, 245, yr) ade that AC Mon 
srtnn shoot who rghit oe werng thew dhe orga prea avr of the euler ty 

lovely worl wach tone as a rebutted. tn other swt, a case off uncertamey, the ru 

remains cattle w tle See abo ab Ruta, Maa, V7 
Ab Rasta Moh voto 
1s AbSaa, Ci, ero 12-16, HL E65-7, 45) ASW, Cla, SL, 


‘The deceloped non-Stani positions 


from judgment should only be a temporary state produced by a lac 
information, created by a specific contest in a particular dispute.”? Im- 
Portantly, as o disputes of claims, the consensus of the jurists could sete 
particular dispute, and such a resolution is considered binding on all.” 

The third form of disputes are disputes of heresy ihtilafal-buld’), These 
are disputes involving issues that are clearly setled in religion, and are 
not a proper subject for disagreement.? For example, the prohibitions 
against drinking alcohol, eating pork, or taking Muslims as booty in war 
are clearly established in religion. As to this category, the ruler is not 
entitled to deference, and even the consensus of all the jurists may not 
alter the law: For instanee, it is argued that if all the jurists in the world 
argued that itis proper to enslave Muslims or to drink alcohol, that would 
not alter the laws. Furthermore, if all the jurists agreed that the party of 
bida® is correct, that would be ineffective and irrelevant." ‘Therefore, 
a ruler murders an innocent person, he would elearly abdicate his right 
to nule, and would even be liable for the murder, whether he personally 
committed the murder oF ordered someone else to execute it." If the 
ruler denies that he committed the murder, that would be a dispute of 
claims because it relates to an issue of fact, But if it ix established that 
he did commit the murder, there should be no question that he is liable 
and that he has abdicated his right to rule. In disputes of heresy, every 
Muslim must disavow what is wrong, and if he does not, he is liable in the 
Hereafter, Furthermore, in this category of disputes, whoever is wrong is 
the Aighi, regardless of his official position. Even if the facts are in dispute, 
fit becomes widely believed that the ruler has committed major sins, 
has become unjust or ineffective, or is unwilling to apply the lav, then 
he must be removed.” 

All disputes, except the disputes of heresy, are a form of fina, ‘That, 
however, does not mean that either side to the dispute is a beghi, One 
becomes a hight when one exceeds the bounds of what is legitin 
in a dispute." While the ruler is entitled to the benefit of the doubt, 
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every Muslim, including the jurists, must support what they believe to 
be just." ‘The benefit of doubt granted to the ruler is not permanent or 
absolute." The jurists, or presumably a judge, could hold in the final 
analysis that either side to a dispute was correct. In that case, the group 
that violated the ruler’s commands would not be held liable. Further- 
more, as explained below, in certain matters, the ruler o his agents may 
be held liable for attempting to enforce illegal commands. As to most 
issues, at the procedural level, if group, in a matter involving a dispute 
of opinion or claims, has a grievance against the legitimate ruler, they 
may adhere to their opinions and may even speak against the ruler; that 
in itself will not make them bughdh. The group should present its evie 
dence and give the ruler an opportunity to respond, but since the ruler is 
entitled to the benefit of the doubt they should not resort to force, If the 
group insists on disobeying the law ar seeks to remove the ruler by force, 
the group becomes the bughih.” Moreover, ifthe ruler admits his err 
and repents, yet the group refuses to aceept his repentance, the group 
ecomes the bughdh as well. However, if the ruler refuses to reform and 
insists on injustice, it might become legitimate to use force against him.” 
Nevertheless, itis not clear whether the ruler’s repentance is accepted in 
the case of murder or rape." 

Teetively, in Thad thought, armed rebellion against a legitimate ruler 
is permitted if the ruler commits major sins or if the jurists agree that 
he is no longer fit to rule, Furthermore, if there is general agreement 
that the ruler is consistently unjust, that might legitimate rebellion as 
well. In these situations the rebels are not bughdh because they have not 
exceeded the bounds, In disputes involving competing claims or opinions 
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‘a Muslim is not a high? and does not commit a sin by supporting one 
side or another as long as foree is not used, In fact, every Muslim must 
investigate and make an affirmative determination as to who is right or 
wrong Some claims are by definition illegitimate, and not recognized; 
for instance, disputes involving family honor or tribalism and disputes in 
which the rebels are advocating heresy. Otherwise, in disputes of claims 
or opinions, the hdghi is whoever unjustly resorts to force or exceeds the 
proper limits of conduct. OF course, diflerentiating between when one 
is a igh? and when not involves the drawing of subtle, and perhaps 
haphazard, distinctions. It is not clear, for example, when one might 
decide that a ruler’s injustice has become widespread and well known, 
and therefore armed rebellion is permissible. It is also not clear what the 
proper balance is between the presumption of good faith conceded to 
legitimate rulers and the imperative of resisting sin and injustic 
Regardless of the nature of the claims nade against him, the legitimate 
ruler is hound by several rules of conduct. He must strive to seule disputes 
peacefully, and must warn his opponents before resorting to force: The 
ruler may not fight the ughih unless they resort to arms or insist on not 
complying with the law ~ for instance, if they refuse to pay taxes.% In- 
terestingly, when debating or warning the rebels, a ruler should not call 
upon such rebels to obey him, but must eall upon them to submit to the 
law of God. In other words, the emphasis of the ruler should not be on 
allegiance to him personally, but on submission to the institution of Shar 
Fa. Ifhis opponents continue to refuse, he may fight them but only to 
bring them to the fold and not to slaughter them, ‘The laws regulating, 
the treatment of rebels is similar to the non-Tbadt schools, The ruler is 
under an obligation to instruct his army as to the rules of engagement, 
and the limitations on the conduct of warfare. Ifthe rulet’s army violates 
the rules, the publie treasury must compensate the victims. If the ruler 
does not properly instruct his army, he might be held personally liable.” 
Furthermore, the ruler may not seek the assistance of a group that might 
Violate the rules of conduct because of a preexisting enmity towards 
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the rebels. In the opinion of the majority of jurists, the wounded and 
fugitives may not be dispatched unless the rebels have reinforcements 
(joa). Some argue that in no circumstances may the wounded be 
dispatched.” Furthermore, there is disagreement among the Thad ju- 
rists as to whether captives may be killed during the continuation of the 
fighting” The ruler may not use weapons of indiscriminate destruc: 
tion unless for an absolute necessity” However, there is disagreement 
as to whether fire may be used against the rebels, and as to whether 
the rebels may be denied food or water” Nonetheless, torture, muti 
lation, or needless destruction af property or trees is not permitted!" 
Furthermore, rebels may not be enslaved, and their property may not be 
confiscated. In the opinion of some, rebels! weapons and horses may be 
sold, but the money from such a sale should be returned to them." After 
the fighting ends, prisoners may not be executed, and must be released, 
However, in the view of some Ibadt jurists, the leader of the rebels may 
be exeeuted if he is responsible for murders." 

"The above-mentioned rules of conduct apply to fighting any bughdh, 
whether the opponents are Ibadts or not, and regardless of the reason 
for the fighting, Therefore the same rules apply even if the Ebadi ruler i 
fighting Suns." Ifthe ruler himself exceeds the proper bounds he may 
be considered a baghi, and will be held liable for his violations. The same 
rules of conduct apply to rebels as well, Consequently, if either party 
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violates the prescribed rules of conduct, they are liable for their excesses. 
Importantly, the majority of Ibadt jurists argue that if the rebels are mo- 
tivated by piety and not greed, they are not to be held liable for life or 
property destroyed in the fighting. The rebels need not have an interpre- 
tation, but must be motivated by considerations of right and wrong which 
arise from a religious conviction." Those who fight for family honor or 
tribal reasons are not exempt from liability." Rather, it must be ascet~ 
tained that the rebels were motivated by matters of conscience and piety: 
Whether the rebels were ultimately right or wrong is not relevant because 
itis the subjective intent of the parties that is considered material. Ifthe 
rebels believed, in good faith, in the legality of their behavior, they should 
not be held liable for the life and property destroyed in the fighting, How- 
ever, like the jurists of the other schools, the Had jurists disagreed ats to 
whether rebels whe commit acts of banditry or rape may be considered 
to be people of piety. The majority view is that the terrorizing of the 
wayfarer or raping and pillaging is irrebuttably presumed to be contrary 
to piety." Therelore, if a group commits acts of banditry they may be 
treated as common criminals, and may be held liable for life and property 
destroyed during the course of fighting." Arguably, however, the aecu- 
sation of banditry is equally applicable to unjust rulers. Unjust rulers who 
terrorize people and attack without warning may be fought as bandits," 

‘The Ibadi doctrines on the rules of conduct are, for the most part, 
limiting or control factors. Ibadt jurists negotiated and balanced two 
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competing values. On the one hand, « legitimate ruler is entitled to obe 
dience so that law and order may be upheld. On the other hand, Tbad 
jurists were not willing to grant a legitimate ruler an absolute right t 
‘obedience, and were concerned with substantive issues of justice. There 
fore, as noted above, the ruler should not call upon rebels to obey him 
but call upon them to obey the law of God. ‘This is not simply a rhetorica 
point because it is ultimately the law of God that reigns supreme. Con 
sequently, as to disputes of heresy: the ruler is not entitled to obedience 
nevertheless, as Thadt discourses themselves demonstrate, it is very diffi 
cult to systematically distinguish between disputes of heresy and dispute 
of opinion. It is virtually impossible to depoliticize or objectily dispute 
of heresy.” Moreover, even as to disputes of opinion or claims, the rule 
is entitled to a presumption in his favor; however, this presumption is no 
irtebuttable o absolute. Therefore Ibadt jurists argue that particularh 
in disputes involving life and physical integrity, Muslims should act ac 
cording to their consciences. Muslims should resist what they sincerel 
believe to be an injustice," Asa general matter, they should obey ruler 
and judges, and in most situations, it is the rulers and judges who an 
directly responsible for any illegal commands that they may have issued 
‘Therefore, in most situations Muslims are not liable for executing the o 
ders of a duly authorized ruler or judge. Nonetheless, even obedience t 
legitimate rulers and judges does not necessarily insulate Muslims fron 
responsibility. In issues involving life and physical integrity, they must rek 
on their consciences, and therefore, ifsomeone obeys an order from a su 
perior which he should have known is illegal, he might be held liable fo 
executing the illegal order." On the other hand, if Muslim resists wha 
he believes to be an illegal order, he does so at his own risk. [Fit is sub 
sequently decided that the order was, in fact, legal, and that the Mustin 
did not have a right to resist, such a Mastin will be held liable on thi 
earth, although he might not be blameworthy in the Hereafter becaus 
he relied on a sincere belief.” On the other hand, if it is subsequent! 
held that the order was illegal and resistance was justified, the resistin 


9) Sew abSuet, ini BIg, $m gy4r-1; ab Warland (al “Ade 46-7) argues tha the disp 
‘over the ruler ofthe caliphs Uther was one of reign 

Laer ‘Yona the Heat, ie etal 

1 AL Tame, Hil, Xtv-91: al Kien, ofan 2267p: al-Rstans, Mabe), YH 1 70 

1 ALT (An, ty =p fam, 746-43) a atthe ler ane ts sens ave ale fini 
fad exec utr legal orders 


eavanab 
elses evi 


‘The deceloped non-Sunni positions 317 


person will not be held liable for violating an illegal command." In 
essence, Ibaqr jurists attempted to strike a balance between the need for 
order and stability and the imperative of substantive justice. Nonethe- 
less, since a Muslim acting on good conscience did so at his or her own 
risk, Ibadt jurists mitigated the nature of this dynamic by adopting the 
rules limiting the conduct of warfare against rebels, This conceptually 
guarded against rebellion becoming a zero-sum game. Rebels are 
forded certain protections even if, in the final analysis, it is held that they 
did not have a right to rebel 

Asnoted above, [bad jurists insist that an illegitimate ruler should not 
be obeyed and must be removed. In fact, this is what Ibads jurists ofien 
cite as one of the main distinguishing factors between them and other 
schools of thought.!"* Despite the Tbadt ideological commitment to the 
rejection of illegitimate rulers, Ibadt jurists, like the jurists from other 
schools, engage in a balancing dynatnic. An illegitimate ruler is one who 
came to power through usurpation and force, or ane who was appointed 
by iniquitous people, or a ruler who insists on committing major sins 
including widespread injustice." Nonetheless, some Thad jurists argue 
that even if'a ruler came to power through usurpation, it might not be 
necessary to remove him if his subsequent policies were just."” However, 
even as to unjust rulers, Ibadt jurists do not impose an absolute duty 
to rebel. Rebellion is obligatory only if there is a reasonable chance of 
success, ancl only ifthe risks to the rebels and society are not prohibitively 
high. One should not rebel if rebellion effectively constitutes casting 
oneself into ruin, In all circumstances, one should balance the harm 
to oneself and others with the expected benefit"? Some IbAdi jurists 
assert that the preconditions for legitimating armed rebellion rarely exist. 
Therefore, armed rebellion in most circumstances is not justified." Most 
jurists, however, argue that it is permissible to assassinate unjust rulers 
as long as notice and warning is first provided to the oppressors. Some 
Thad jurists add that an unjast ruler may be assassinated only if he is 
responsible for the murder of people. Most Ibid jurists assert that itis 
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not permissible to assassinate the rank and file in the unjust ruler's army 
or police, Therefore, murder by stealth would not be allowed if directec 
at the ruler’s soldiers. Some Ibadi jurists argue that if a particulay 
soldier has killed someone, that soldier may be assassinated./*" 

Ifthe use of force against unjust rulers is not possible, Muslims shoul 
exercise a variety of forms of non-cooperation."” As far as possible 
1s should resist accepting government posts. They should avoic 
»ting judicial positions or even testifying in court, They should try 
avoid paying taxes to the government and avoid providing other form 
of support to the ruler’s army.” Nonetheless, all of these are not abso 
Jute prohibitions; they must be weighed in light of competing interest 
and values. For instance, Muslims may assist an unjust ruler in waginy 
jihad against non-Muslims, or even assist him in defending against at 

ssault by another unjust ruler if their own homes or the homes of oth 
ers are threatened." Furthermore, they may assist an unjust ruler i 
implementing certain laws if such laws are just, and they may accep 
official positions as long as they exercise great caution lest they corm 
an injustice, If threatened or forced, Muslims may practice all forms ¢ 
dissimulation in order to avoid harm. They may refrain from critic 
ing the ruler’s injustice, or may carry out illegal commands. A Muslin 
has greater discretion in exercising dissimulation with regard to dispute 
of opinion oF claims. Dissimulation in matters where there is diflerenc 
of opinion of disagreement is not as serious as dissimulation in matter 
considered esential for Islam. Dissimalation in matters that are cents 
to the core of Islam of itt issues that are clearly established in law 
not proper unless under extreme forms of duress"? However, under n 
ircumstances may & Muslim practice dissimulation if t involves murde 
‘or serious physical injury, such as rape, to another person.!*” 

The Thad discourse, like the Imart and Zayeh discourse, engages in 
negotiative dynamic with power, These discourses start out with gener 
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statements which uphold certain ideals — the ideals of order, stabi 
and substantive justice. The ideals are weighed and balanced, and from 
this balancing process certain conditions, exceptions, and limitations are 
articulated. The discourse is negotiative because it does not uphold a cer- 
tain ideal as absolute and unmitigated. There are absolute moral values, 
suich as not assisting in the murder of an innocent person, but these moral 
values constitute the outer limits or external parameters of the discourse, 
Within the outer limits there is considerable room for negotiation and the 
weighing of competing considerations. The discourses are not dogmatic 
because they are not absolute, and they are negotiative because they are 
legalistic. Law is often forced to weigh competing considerations, and 
strike a balance between conflicting demands. Even the outer limits are 
difficult to define. As noted above, itis difficult to distinguish a dispute 
of heresy from a dispute of opinion. If one claims that there is a cone 
sensuis that a certain ruler is ust, and another challenges this consensus, 
does this become a dispute of heresy or opinion? In practi 
attempt to define the outer limits is negotiati 
deal with challenges, objections, and qualifications.” Besides being ne~ 
gotiative, these discourses are also symbolic because they are designed to 
embarrass, shame, educate, and praise. They identify certain conduct as 
acceptable, and other conduct as reprehensible. For example, when Tbadi 
jurists contend that the cutting down of the rebels’ trees, the burning of 
the rebels’ homes, and the pursuing of the fugitives are not among the 
practices of Muslims or is not what Muslims normally do," they are not 
making « sociological observation, They are arguing that such conduct 
is not what a good Muslim should be comfortable with. Moreover, these 
jurists are not stating a rule prohibiting the conduct in question: rather, 

ing a question as to the acceptability of such conduct, The 
aspect of the discourse acts as a moral commentary on how 
power dynamics are negotiated, 
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Thad, Imamt, and Zaydt discourses afirm a high ideal: a legitimate ruler 
should be just, and only a legitimate ruler is owed obedience, There 
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those who rebel against a just ruler are iniquitous because they violate 
their duty of obedience. Nonetheless, this forces a competing claim, and 
a tmiism. An unjust ruler could not be legitimate, and therefore is not 
‘owed obedience, and those who rebel against him are not committing an 
error. Like the Sun it, Imam, and Z. 
that drawing the line between legit 
justice and injustice is a subtle and difficult matter, Consequently, they 
imposed rules of conduct that mitigate and limit the consequences ol 
rebellion. Such rebellion could be a miscalculation or misjudlgment as to 
the merits or chances of success, and such misjudgments should not re- 
sult in absolute and draconian measures, Significantly, the Sunnt, [bach 
Imam, and Zaydl schools ended up articulating similar rules of conduct 
‘This is partly due to the similarities in the dynamics surrounding the ju- 
ridical culture of these various schools. However, one suspects that legal 
borrowing played a central role in the pervasiveness of the language and 
categories of abkiim al-bughth.'* For instance, the Ibadt school, on ideo: 
logical grounds, does not refer to the precedent of “AI in constructing 
its nules of conduct. As discussed earlier, all the other schools agree thin 
itis “A's precedent that shaped the discourses of rebellion. Despite the 
fact that the Ibid jurists do not cite "Alt or his practices, they end ug 
articulating the same rules of conduct prevalent in the other schools, Yer 
Thad jurists insist that their doctrines are based on precedents set by theit 
own imms, It is pointless to accuse any schoo! of intentionally fabricat 
ing or projecting traditions in order to reach certain results. Nonethe: 
Jess, the similarities between the Ibadis and the other schools point te 
the pervasiveness of legal culture and legal borrowing, and to the 
ative, constructive, and selective process that incorporates and legitimate, 
such borrowing, 


= On the dynamics anid interactions between the SMT ara Si 
‘ac. The author emphastaes the process of vesitaniee ad Yo 
Sat eal steams 


CHAPTER 8 


Negotiating rebellion in Islamic law 


REBELLION AND THE LINGUISTIC PRACTICE 
OF MUSLIM JURIST 


‘Technique is the art of the jurist, Technique is the specialized method by 
which the jurist expresses normative values, instrumentalist objectives, 
and fanctionalist goals. The methodology of the jurist is the product of 
aa juristic culture which develops and legitimates a specialized method of 
discourse, The juristic culture itself reflects the cumulative institutional 
experiences and commiunents of innumerable collaborators preserved 
in specialized books, continually reinforced, and revived in the minds of 
the practitioners within that culture. The juristic culture is defined, some= 
what, by unitary oF uniform institutional and ideological commitments, 
‘but most ofall itis defined by a specialized code, namely, & technical lan- 
guage. The technique of the jurist relics on language as its primary tool by 
Which power isasserted, legitimated, or challenged, Language isthe main 
tool by which a jurist attempts to negotiate reality, produce domains of 
truth, and frustrate claims of truth ar reality. Because of the centrality of 
language, itis imperative to examine the linguistic practice of the jurists. 
A meaningful understanding of the law, its functions oF purposes must 
be based on a study of the details, or what some have called the microdis- 
courses, of the linguistic practice.’ Iis primarily through the medium of 
Janguage that juristic culture defines, perpetuates, and reforms itself 

John Conley and William O'Barr argue, "First and foremost, the details 
‘of legal discourse matter because language is the essen 


mechanism 
through whieh the power of the law is re: 


ized, exercised, reproduced, 
and occasionally challenged and subverted!” Most importantly, the de- 
tails of the linguistic practice are exsential to understanding the ¢ reative 
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act by which juristic culture responds to socio-political challenges and 
negotiates power dynamics. 

The fact that Iskumic law is divine in origin should not conceal the 
fact that it creatively responds to the socio-political dynamics of society 
placed within a specific historical context. Islamie law is influenced by 
the economic infrastructure, pressured by political demands, impacted 
by social considerations, and shaped and channeled by the text, but itis 
ultimately not fully determined by any of them. Law, and thisis certainly 
true of Islamic li, is also molded by a corporate identity, and a com 
mon culture produced by and for the jurists. In this sense, law generally; 
and Islamic law specifically, is not autonomous but semi-autonomous. 
Islamic law is influenced by theological imperatives and socio-political 
demands, but it is articulated, constructed, and asserted by jurists who 
belong toa common, although not uniform, culture. This juristic culture 
constructs its own rituals, habits, paradigms, and symbolism, and its own 
domains of truth. It also defines its own rules for acceptability, inclusion, 
and exchision, This does not mean that all legal doctrines are the product 
of the legal culture, or that they exist to serve the interests of the mem- 
bers of that culture. It does mean, however, that within specific historical 
contexts, legal culture expresses, promotes, challenges, and undermines 
socio-political demands. At times legal culture transmits and supports 
certain socio-political demands, but it also frustrates, dilutes, and makes 
t possible to thwart them 

Law responds and acts sometimes through inertia. Once formed, le- 
al culture docs not necessarily respond efficiently to the demands placed 
upon it. Legal culture, with its inherited doctrines and truths, could be- 
come a habit that is difficult to alter or change. This is the influence of the 
mulated precedents and rules of exclusion, This inertia gives law it 
stability, predictability, and appearance of immutability, In many ways 
1¢ to respond, law validates its own legitimacy and, at times, the 
the social and political institutions of society. However, i 
is dangerous to read (oo much into legal inertia, or to assume that the 
{hilure of the legal system (o respond necessarily means that the juristic 
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culture is legitimating the existing social or political institutions. At times, 
the legal system does not change because of the convenience of habit, 
Furthermore, the failure of the legal system to alter its inherited doctrines 
could be a form of protest against the dominant social or political prac- 
tice. By insisting on a certain doctrinal ideal, the juristic culture could 
protest the dominant social or political practices. 

‘The legal system often does eventually respond to socio-political re- 
alities and the dynamics of the juristic eultare with a creative act. This 
creative act reexatnines the inherited doctrines or paradigms, and selec- 
tively and imaginatively reconstructs the discourse or parts of the dise 
course. The creative act is not necessarily instrumentalist or functional; 
it does not necessarily aim at conerete and tangible results. It does not 
always aims to accomplish immediate changes in the way people go about 
their daily lives or in the way people resolve conflicts, Rather, the pur= 
poses of the creative process are negotiative, symbolic, clarifying, and 
times intentionally obfuscating. It often legitimates, aspires, educates, 
and protests. Importantly, the creative process is expressed primarily 
through the subtleties of language, and hence, unless one focuses on the 
details of the juridical linguistic practice, one would not be able to notice, 
much less appraise, the dynasnics ofthe legal discourse. In fact, all claims 
about the nature or purpose of a legal system are highly suspect unless 
grounded in a thorough understanding of the microlinguistic practices 
af the legal culrure.” 

Icisexactly because of the failure to examine the details of the linguistic 
practices of Muslim legal discourses that most contemporary commen- 
tators have adopted an erroneous view of the role of Muslim jurists, The 
traditional or accepted scholarly view tends to see Muslim jurists as con- 
servative legitimists who simply rationalized the existing political order, 
According to this aceepted scholarly view, Muslim jurists moved from 
the realm of political idealism to the absolute realm of political realism; 
they emptied the contract of the calipl all moral content, and left 
only the factor of power operative in the juridical discourses, There= 
fore Muslim jurists insisted upon an unchanged obligation of submission 
to the ruler They sanctioned the authority of the usurper of power, 
and made obedience a moral and legal, as well as religious, obligation, 
Uldimately, according to the accepted scholarly view, Muslin jurists con- 
demned all forms of civil strife, and fostered the belief that rebellion is 
the most heinous of all crimes. However, the accepted scholarly view 
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achieves a very partial understanding ofjuristic discourse because it fails 
to focus on the details ofthe legal discourse ~ the linguistic practice ~ andl 
analyze it in terms of the dynamics of power, legal culture, and legitima- 
tion, It fails to examine the microdiscourses of the lav, to look beyond 
its stated instrumental goals, and instead to search for the creative pro- 
cess and its symbolic content. Gonsequenily, the accepted view results 
in a starkly monochromatic or bipolar understanding of the juristic dis- 
courses: rulers must be either just or unjust; unjust rulers must either 
be obeyed oF disobeyed; rebellion is either permitted or prohibited; and 
‘Muslim jurists were either activists or quietists. 

Quite to the contrary, the dynamics engendered in the juristic dis- 
courses on rebellion and banditry reveal a fir more complex process, 
Much eatlier than the discourses of al-Ghazalt and thn Jama‘a, Muslim 
jurists accepted the functional necessity of obeying those in power, In 
principle, those in power should be obeyed. But that, in itself, is not re- 
markable for two reasons. First, legal systems, particularly premodern 
systems, often demanded an absolute duty af obedience, and mandated 
harsh penalties for rebels. At least from the point of view of norma- 
tive legal injunctions, rebels were often seen as traitors, and normative 
law commonly showed litle tolerance for those who defied the political 
order Second, and more importantly, as discussed earlier, legal culture 
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inclines towards order and stability, and a context in which conflicts 
may be peacefully resolved. However, this propensity or inclination is 
not absolute beeause it functions within the power dynamics of the legal 
culture and the state. In other words, the emphasis on order and stability 
is only one of the negotiative powers at the disposal ofa legal culture. If 
a juridical culture emphasizes a singular and unwavering obligation to 
obey and submit to a political order, it compromises its own negotiative 
power and may compramise its own legitimacy: 

From the context of persistent early “Alid rebellions, Muslim jurists 
argued that a just culer should be obeyed, but that those who rebel are 
not dissolute or evil. Muslim jurists co-opted the early theological dis- 
courses concerning the conflicts between the Companions of the Prophet 
in order to legitimate the construction af abkilm al-bughdh, Pursuant to 
this discourse, they asserted that rebels are entitled to certain benevolent 
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forms of treatment. The traditions regarding “Al's conduct were co: 
opted in support of the various technical rules of conduct enunciated 
by the jurists. There is no doubt that the collective memory of Muslims 
recalled that “A treated rebels with a certain degree of benevolence. 
Tam not claiming that Muslim jurists invented the traditions deseribing 
“Als conduct, However, as we sats, there were various competing tra- 
ditions and trends regarding the conduct of Aba Bakr, “Uhman, and 
Mutawiya. Even more, there were competing traditions regarding the 
Prophet's conduct towards the people of “Urayna, “Alfs treatment of 
rebels, and the fate of people such as “Ali's assassin, Ibn Muljim. The 
creative juridical act comes in constructing what is remembered and 
how itis remembered, and on the doctrinal impact that such a memory 
Will exercise on the legal discourses.” For instance, as we saw, there were 
several conflicting positions represented in the traditions of the Prophet 
with regard to obedience to authority. Some traditions emphasized obe- 
dience to God and the duty to reject any illegal command by a ruler 
Other traditions emphasized the obligation to obey the ruler, and even 
called for the execution of any rebels. In the context of ahhim al-bughi 
Muslim jurists reconstructed and synthesized these traditions by arguing 
that the traditions condemning rebellion apply only to those who rebel 
without a plausible interpretation of cause. Furthermore, only those who 
rebel without a plausible interpretation ar cause may be prosecuted ot 
executed, 

Muslim jurists insisted that the articulated rules of ahhim al-bughih ave 
binding whether a ruler is just or unjust, If the rebels relied on a plausi 
ble interpretation or cause, they were not to be equated with common 
criminals” Muslitn jurists responded to the political challenges posed 
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by the early “Alid rebellions and rebellions of people such as Ibn al- 
Zubayr with legalities. As discussed, within the context of a juridical 
culture, that is hardly surprising, However, legalities are not irrelevant or 
merely pedantic; the practice of legalities is the language of jurists, and 
like all discourses it aims to express and challenge, transmit, and under- 
mine. Like all discourses, legalities have an undeniable symbolic quality. 
Whether the state would give effect to or implement the injunctions of 
the jurists or not, it could not deny the jurists the power to embarrass, 
shame, and castigate. Ahkim al-bughih would stand as a technical and 
symbolic commentary on the dynamics of power and the practices of 
the state, 

Confronted by an absolute claim to power, Muslim jurists responded 
by a creative and negotiative act. They constructed the doctrines of 
rebellion and created an interpretive process that legitimated and aur 
thenticated these doctrines. The jurists refused to completely withdraw 
support from the state which, in turn, legitimated and supported their 
institutional roles as judges and teachers, However, their main loyalty 
was to the legal order, and not necessarily to the political order. If rebels 
were denied any legitimacy or demonized, that would politicize the legal 
order, and give it the appearance of impartiality. Because of the fact that 
their loyalty was primarily to the legal order, and not the political sys 
tem, Muslim jurists argued that rebellion could be the result of a phiusible 
interpretation of cause, but an interpretation that was considered as a 
matter of law to be in error. This played the dual function of preserving 
the appearance of impartiality of the legal order, and hence its legitimacy, 
and acting to temper the legitimacy of the political order against its foes, 
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‘This creative response by the juristic culture was negotiative because it 
engaged in and bargained with the doctrinal sources of Islam and thi 
institutions of power. 

‘The negotiative and creative dynamics of the discourses on rebellion 
are also demonstrated in the juristic debates on banditry, and the liability 
of the rebels. As discussed earlier, the Quranic verse on causing corrup- 
tion on the earth and fighting God and His Prophet played a prominent 
role in the discourses on rebellion, There is evidence that the Umayyads 
and early ‘Abbasids attempted to invoke this verse against rebels, and 
henee justify mutilating and crucifying them, Muslim jurists insisted that 
the hiniba verse was unrelated to rebellion, and that it applied to the crime 
of banditry. They argued that bandits terrorize people and vietimize the 
helpless, and that is what is meant by the Qur*anic expression “thove who 
fight God and His Prophet and cause corruption on the earth," Rebels 
who rely on a plausible interpretation or cause do not necessarily cause 
corruption on earth, oF fight God and His Prophet, This, of course, isa 
legal construct of fiction, but it is as much of a fiction as claiming that 
rebels do, in fact, cause corruption or fight God and His Prophet. It 
depends on how one defines concepts such as causing corruption on the 
earth, and fighting God or the Prophet. 

Often, definitions require redefinitions. The same negotiative and ere 
ative process that produces a definition, through an interactive and per- 
haps dialectical dynamic, will often produce a redefinition. Various de- 
mands a 1, and if a definition is to remain viable 
and dynam) 10 interact with and respond to these 
demands. One such demand is that of legitimacy; in order for a defi 
nition to remain persuasive, it is often forced to respond to a need for 
legitimacy produced by social, cultural, or political dynamics or, impor- 
tantly, by the dynamics of the legal culture. One suspects that the extent 
‘of the redefinition will be in proportion to the intensity of the demands, 
However, socio-political demands must still be filtered through the pristn 
of legal culture which generates its own logic and demands. As discussed 
carlier, legal culture does not always respond efficiently or immediately: 
How fast or to what extent a legal culture responds depends on a variety 
of factors including the institutional structure, the cohesiveness and the 
age of the culture. Importantly, one of the factors is to what extent the 
redefinition can be rooted in the established discourses within that legal 
culture. 

The challenge 
creased dynastic 
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of the “Abbasid empire, and the conduct of various historical groups 
who relied on banditry as a means of propagating their ends, Histori- 
cal and legal sources indicate that there was considerable social turmoil 
caused by groups such as the Qaramaita. Muslim jurists responded by 
a creative refinement and redefinition. They debated whether rebels 
who pursued indiscriminate and terrorizing methods may be quali 
as bughih, Furthermore, many jurists excluded certain aets of terror, such 
as rape, murder by stealth, and the poisoning of water sourees, from the 
coverage of abidm al-bughah, and treated such crimes asaets of corruption 
on the earth. Consequently, if rebels committed such ets, they would 
be held liable under the law of banditry or the common law of crimes, 
Additionally, many jurists reconstructed the rules of liability under the 
law of rebellion, Under this reconstruction, rebels are not lable for life 
and property damaged in the course of the rebellion if such destruction, 
was incidental and necessary to the rebellion. Hence, certain conduct, 
such as rape, could be considered unrelated or unnecessary to the rebel- 
lion, and excluded from the coverage of abkim al-bughdh, Ultimately, these 
juristic creative acts responded to some of the rhetorical consequences 
of abkim al-bughdh, and sirnultancously defended the legitimacy of the 
discourses on rebellion, If the juristic discourses persistently legitimated 
‘or excused problematic social and political practices, the legitimacy of 
the juristic doctrines could itself be rendered problematic, By excluding 
certain particularly offensive conduct from the protection of akin al- 
ugha, Muslim jurists upheld the eredibility and legitimacy of this field 
of law. 

By the sixth/twelfth century the juridical discourses on rebellion had 
become widely and firmly established in the juristic culture, As discussed 
carlie, even the reluctant borrowers such as the Malikis and Irnarnts 
eventually fully adopted the symbolism, linguistic practices, and techni- 
calities of the held. Significantly, one finds the same linguistic practice or 
substantial fragments of tin fsa", Thad, and Zayah juristic discourses. 

These various schools have diverse theological paradigms, and yet one 
finds that their linguistic practice was quite similar to that of the Sunnt 
tradition, This is powerful evidence of the impact and influence of legal 
culture, and predominance of legal borrowing Moreover, the discourses 
on rebellion engaged the non-Sunnt schools in the definitional dynamics 
of identifying and categorizing who are the dughih and, consequently, 
into their own symbolic and negotiative processes. 

‘As the doctrines of whim al-bughih became firmly established, the lin- 
guistic practices and formulas of the field were consistently repeated in 
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Sunni and non-Sunnt discourses. Often, the consistent repetition of le 
al formulas is the product of an inherited practice and habit in a legal 
culture, and therefore it is difficult to assess the negotiative and sym- 
bolic quality of the discourses after they have become widespread and 
common, Nevertheless, as argued earlier, often a juridical culture 
sponds to social or political realities long after those realities have come 
into existence. Therefore, some of the reforms limiting the non-liabilit 
of rebels were not fully asserted until the sixth/twelfih century. There 
is considerable evidence that even after the discourses on rebellion had 
become firmly established, the legitimating, negotiative, and symbolic 
dynamics of these discourses continued. Importantly, far from simply le- 
iitimating oF sanctioning the realities of power, Muslim jurists continued 
to engage, negotiate, undermine, and thwart power. 

While many of the early discourses on rebellion focused on what one 
might call the depoliticization of the doctrines of rebellion, the St 
revisionist trend repoliticized substantial aspects of the discourse, By 
depoliticization, I do not mean that the discourses on rebellion were 
apolitical or not intended to engage and negotiate with the polit 
Rather, depoliticization, in this context, means that early Muslim jurist 
focused on the technicalities of the treatment to be afforded to rebels, 
‘These technicalities were formalized and objectified so ax to give the 
appearance of impartiality. This was embodied in the notion that whether 
the ruler is just or unjust the interpretation of the rebels, asa legal matt 
is presumed to be erroneous, and whether the ruler is just or unjust he 
is bound by rules of conduct enunciated in abkim al-bughdh, Regardless 
of the substantive quality of the rebels the ruler is presumed to be right, 
and regardless of the substantive quality of the ruler he is bound by 
the law This construct was hardly apolitical, but it attempted to move 
the focus away from the ideological to the legal and technical. ‘The 
Sunnt revisionist trend, however, reintroduced several ideological and 
sashedly symbolic elements into the discourse, 

The revisionist trend reformulated a variety of doctrines. Some jurist, 
iicularly Maliki, argued that those who rebel against an unjust ruler 
conclusively presumed to have an interpretation or cause. Others 
argued that rebels should not be held liable even if they do not rely on 
an interpretation or cause. ‘The main emphasis of the revisionist trend 
was not on justifying rebellion, but on withdrawing support from unjust 
rulers. Therefore, it was argued, Muslims should not assist unjust rulers 
in fighting rebels. Importantly, a right of selfcdefense, of sorts, was recog. 
nized by arguing that those who are responding to an injustice inflicted 
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upon them are not rebels at all. As argued earlier, the process of defin- 
ing who is legitimately responding to an inflicted injustice, as opposed 
to aggressively waging an unjustified rebellion, involves its own nego- 
ative and symbolic dynamic. Furthermore and remarkably, both the 
Sunnt revisionist trend and the non-Sunnt schools turned the ominous 
accusation of banditry against those in power. Pursuant to this logic, it 
is possible for the ruler or his agents to act as the equivalent of banclits 
if they terrorize and victimize. Whether the jurists had the enforcement 
mechanism to punish the rulers or his agents for acts of banditry was 
largely irrelevant. The point was largely symbolic ~ it was a form of de- 
nunciation and disapprobation, and of rhetorical threat. IL is somewhat 
ironic, but entirely logical, that the discourse concerning the causing of 
coruption on earth and the fighting of God and His Prophet was turned 
on its head and employed against the state. 

"The intellectual history revealed by examining the linguistic practice 
ofthe jurists, and placing this practice within the power dynamics of the 
juristic culture, is rich and multilayered. It defies extreme or essentia~ 
list characterizations, As Richard Abel observes, “extreme posit 
quickly founder on uncomfortable facts.""” One of the uncomfo 
facts challenging any simplistic or essentialist characterization of the 
Islamic juristic culture and its relation (© political power is found in 


the linguistic practices of althiim al-bughih. One suspects that if particu- 
lar linguistic practices are examined in the context of specific historical 
i 


dents, one will gain greater insight into the microdynamics of the 
juristic enlture and its relation to power. This is bound to yield more 
accurate generalizations about the role played by the Islamic discourses 
on rebellion, At the doctrinal level, the Muslim juridical debates suggest 
plex process that is inadequately explained by the contemporary 
scholarly discourses on quictism versus activism. For example, even as 
{o the ultimate question of whether ane should rebel against an unjust 
government, Muslim jurists gave a complex but succinct response su 
marized in the expression “it depends.” The question as te whether one 
should rebel against an unjust government is so simplistic, general, and 
vague that it would only warrant either a highly dogmatic or a highly 
conditional response. Muslim jurists, for the most part, responded by ar- 
guing that on the one hand, rulers earry the burden of protecting Islam, 
hut on the other hand, one cannot obey a superior if it means disobeying 
God. On the one hand, order and stability are necessary, but on the other 
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hand, God commanded justice, and God's law must reign supreme. On 
the one hand, one should avoid pointless violence, but on the other hand, 
if the rebels have a reasonable chance of success, then perhaps rebellion 
would be justified. This results in a balance-of-evils test in which the good 
is weighed against the harm, This could be pragmatic and utilitarian, but 
itis also the same test that provided a de facio acceptance of the authority 
of the usurper and the unjust. In other words, it isa double-edged sword 
which, theoretically, may be used for or against the state. Important 
it is a functional and pragmatic test placed in the context of the princi- 
pled parameters of abkiim al-byghih. The same process can be observed 
in the non-Sunnt discourses on rebellion. It is suggestive that the Shr't 
and Ihadi juristic discourses, despite the fact that they arise from very 
different theological paradigms, resorted to a substantially similar bal- 
test. According to Shit and Ihadt discourses, rebellion against 
injustice is not an absolute value ~ as an imperative it must yield to the 
pragmatic considerations of social and personal harm weighed a 
the anticipated benefits. Iam not arguing that the linguistic practices of 
the non-Sunnt schools are identical to the Sunat discourses, and [am 
hot arguing that the balancing test is value-neutral. [am arguing that 
the Sunnt and ne i juridical cultures responded in similar ways 
because of the similarities in the paradigms of the juristic culture. ‘This 
point is well illustrated by a report mentioned earlier in this study and 
which is often cited in Sunnt, Sh, and Ibadr discourses, According to 
this report, a military commander ordered some of his troops to jump 
into. fire. The troops refused to carry out the order. Upon hearing about 
the incident, the Prophet informed the troops that they exercised proper 
judgment, and, in fact, if they had complied with the order, Ged would 
have punished them with hellfire, What is the import of thi ion? 
Arguably, it means that one should not obey an illegal command, How- 
ever, one could slightly vary the details of the report, and end up with a 
J response, One can assume that the Prophet is dead, and that 
the commander, whose probity and piety are in contention, orders some 
of his troops to jump into a swamp. Should the troaps obey? Should they 
fight the commander's loyalists, and attempt to take command? Effee= 
tively, the response given by Muslim jurists to this hypothetical situation 
is that the questions as posed are too vague, and one would have to 
answer stich questions with the phrase “it depends.” 

Within the discourses on rebellion, not all concepts or ideas were 
rendered subject to a balancing ar pragmatic test. The parameters of 
aki al-bughth were asserted as absolutes. For instance, it was argued 
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that rebels may not be tortured or mutilated, and that they may not 
he executed afier the fighting ends. Nonetheless, within the absolutist 
parameters there remained a substantial creative and negotiative power 
retained by the jurists, and that is the power of definition. This power 
was asserted well into the modern age, but was not necessarily asserted 
precisely or clearly. ICwas often suggestive, confounding, and obfuseating, 


THE LAW OF REBELLION IN THE MODERN AGE 


‘The Hanaft jurist Ibn ‘Abid (d. 1252/1836-7) dealt with the Wahhabt 
rebellions against the Ottoman empire in the nineteenth century." He 
deseribes the Wahhabts as the Khawarij of the modern age, and strongly 
condemns the fact that the Wahhabts claimed to be the true representa- 
tives of Islam, and that they ealled their opponents unbelievers, He also 
condemns the fact that the Wahhabts slaughtered many Muslims, and 
attacked the jurists of Islam. Clearly thn ‘Abidin strongly disapproved 
of the movement and its practices. Notably, by comparing them to the 
Khawarij and emphasizing their indiscriminate means of slaughter, Ibn 

‘Abidin implies that the Wabhabis should not be treated as bughdh. Yet, 
as a matter of principle and precedent, he was unwilling to make this 
categorization explicit, In fet, he was careful to note that the majority 
of jurists considered the Khawarij bughdh, Nevertheless, he does not ex- 
plicitly describe the Wahhabis as fughih. Rather, he only rejoices at the 
fact that they were defeated by Muhammad ‘AW Pasha (4, 1265/1849) 
in 1294/1818, and describes their defeat as a blessing from God." Sim- 
ilarly, the Malikt jurist al-Sawt (d. 1241/1825-6), who lived in Egypt 
and died in Medina, accuses the Wabhabts of being no better than the 
historical Khawarij, Like the Khawarij, al-Sawt contends, the Wahhabls 
espouse corrupt interpretations of the Que’an and Suna  yubarrifinata’wit 
al-kitdb wea al-sunna) in order to legitimate the indiscriminate slaughter of 
Muslims, Al-Sawt calls the Wahbabis the "party of the Devil” (high al- 
siaytin), and prays to God to destroy them. The impression the reader 
is left with is that the Wahhabts do not deserve to be treated as dughil 
These cases tested the applicability of the discourses on rebellion to a 
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specific historical context. However, while sustaining the integrity and 
cohesiveness of the doctrines of rebellion, one suspects that Ibn “Abidm 
and al-Sawt were intcntionally ambiguous about the applicability of the 
doctrines to a problematic contemporaneous case. 

A different example demonstrating the dynamics and subtleties of the 
juristic discourse on the permissibility of rebellion and the definition 
‘of bughih is found in the responsa of the Malikt jurist al-Shaykh “Ulaysh 
(d. 1299/1882). In this example, the technicalities and particulars of the 
law replace the need for clear definitions by providing for clear results. 
In various responsa dealing with the theoretical and historical aspects of 
the discourse on the bughih, “Ulaysh repeats many of the inherited doc- 
trines on rebellion. He reiterates that those who fight while relying onan 
interpretation are not to be held liable for life or property destroyed dur- 
ing the course of rebellion, Furthermore, he states that rebels, including 
groups such as the Khawarij, may not be mutilated, and funeral prayers 
should be performed on their dead. “Ulaysh’s language and tone are 
technical and detached; he conveys the impression that the doctrines of 
rebellion are immutable and absolute. Therefore, he suggests, al 
the Prophet's grandson, despite his virtues, was the Adght in re 
Yaztd because Yaztd was the ruler in power. Nevertheless, reciting 
of Yazid's indiscretions, he argues that Yaztd was iniquitous while al- 
Husaynt was pious. He contends that the canfliet between al-Husayn 
and Yazid was one that involved competing interpretations, although 
al-Husayn was the more pious party.'* This, however, does not seem to 
alter the fact that al-Husayn is categorized as a rebel, and Vazid asa ruler 

“Ulaysh’s construct is solid, technical, and unequivocal. Nevertheless, 
this construct does not deny him the negotiative power that may’ be 
found in the details of the juristic linguistic practice. In a separate respon: 
sum, “Nbel aleQadir b, Muliyf al-Din al-faza’iet (d, 1300/1883), a leader 
of the Algerian resistance, presented ‘ Ulaysh with an issue involving the 
practical application of the discourses on rebellion, ‘Abd al-Qadir ex- 

d that after the French invaded Algeria, “Abd al-Qadir had led 
the resistance against the French, However, he was betrayed by 
"Abd al-Rahmaan b. Hisham (r, 1298/1822~1276/1859), who signed a 
treaty with the French, and cut off “Abd al-Qadir’s supply of food and 
weapons. “Abd al-Qadir’s main concer is to solicit ‘Ulaysh’s support 
against the sultin. “Abd al-Qadir asks: Despite the fact that the sultan i 
a Mastin ruler, is it permissible to fight him because of his cooperation 
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with the French?‘ Ulaysh responds by asserting that all jurists have agreed 
that Mustims have a right to defend their life and property, and that no 
one, including a ruler, may deny Muslims such a right. “Ulaysh suggests 
that it is the sultan who is behaving like a hight because he is transgress- 
ing the bounds of acceptable Islamic conduct. While it is true that a 
ruler is entitled to obedience, he cannot be obeyed if he commands a 
sin, and the suljan commanded a sin when he ordered Muslims to stop 
fighting the French. ‘Therefore, “Ulaysh concludes, "Abd al-Qadir may 
fight the sultan, and in fact, if the sultan attempts to send an army to 
attack “Abd al-Qadir, it becomes mandatory upon ‘Abd al-Qadir and 
his oops to defend themselves and fight the sultan. Even more, those 
who die resisting the sulfan are martyrs."> 

Clearly,“ Ulaysh was not willing to concede any degree of credibility 0 
the sultan’s appeasement of the French, and his sympathies towards Abd 
al-Qudir are apparent. “Ulaysh did not wish to describe “Abd al-Qudir 
as a bight or a rebel because of the implicit reprobation that this might 
entail, He was also not willing to unequivocally categorize the sultan as 
aight because this might constitute an implicit approbation of the sultan, 
Arguably, if the suljan is the baghi, then his conflict with Abd al-Qadir 
is a matter of competing interpretations and different points of view, 
and it should be remembered that in the juristie discourses, the word 
agiy does not connote censure or blame. “Ulaysh abfiascates the issue of 
definitions, and proceeds to reach a result through the application of the 
details. He affirms the general principle that rulers should be obeyed, but 
the principle is largely inapposite. “Abd al-Qadir, “Ulaysh concludes, is 
‘acting in self-defense. Even if the sultan is only disabling "Abd al-Qadir 
fiom defending himself against the French, that is sufficient to legitimate 
fighting the sulin. OF course, “Ulaysh did not invent this discursive 
dynamic, because the idea that those who act in self-defense against an 
unjust ruler are not dughih was already firmly established in the Suntt 
revisionist trend, “Ulaysh’s contribution was in employing the doctrinal 
details in order to negotiate « specific result within the parameters of the 
inherited discourses of the juristic culture. “Ulaysh himself, who served 
for a long time as a professor at al-Azhar University in Egypt, died in 
prison after being accused of supporting “Urabi's rebellion against the 
French in 1299/1882." 
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‘The dynamics of legal process produce an enormous amount of fac: 
tual and discursive detail. The details produced respond to a vast array 
of considerations, but such details impact upon these considerations im: 
perfectly; and in a complex and highly varied fashion. The enormity 0 
the factual detail often does not yield to absteact generalizations. In fact 
there is a sulficient amount of factual detail in the discourses on abkin 
al-bughih vo discourage generalized abstractions. This, however, does no 
mean that ane should eschew all generalizations, but only that general 
izations must be analyzed in light of the historical dynamics of law anc 
society. As Abel states, “Historical interpretation must complement anc 
often displace sociological generalizations." Analyzing the details 0 
the intellectual history of abliim al-bughah, one finds a dynamic creative 
and negotiative process, but can one generalize from this analysis tha 
such a process is inherent and inevitable? For instance, will the creative 
and negotiative process necessarily continue in the discourses on rebel 
ti ¢ comtemporary age? Arguably, there is a rupture between the 
juristic culture of precolonial and postcolonial Islam sufficient to mak 
any generalizations about the former not necessarily applicable to the 
latter.” Even the dynamics played out in the late Ottoman period and it 
the age of colonialism might not be relevant to the age of nation states 
Arguably, the Muslim juristic culture in the age of nation states is eapable 
of less independence, and therefore its negotiative and creative power i 
heavily constrained. 

T do agree that the dynamics of Islamic law in the contemporary age 
are considerably different than the dynamics of the premodern age, Bu 
While I do think that Islamic law in the modern age has not exhibitec 
much creativity or originality, itis premature to come to any conclusion 
about the role that abd al-byghih will play. At the symbolic and ideolog 
ical level, the juristic discourses on abkiim al-bughdh are extremely relevan 
to the contemporary age in various ways. For example, the notion tha 
even violent rebels are myjlahids of sorts, or that people have a right t 
self-defense against a perceived unjust ruler might aid in reconstructing 
Islamic theories of government, and might challenge absolutist concep 
tions of power. Furthermore, the idea that rebels should not be exeeutec 
or mutilated might limit the pragmatism and opportunism of polities 
Abhi al-bughth might set moral and legal limits on power conflicts, anc 
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temper the legitimacy of the savagery that a government may visit upon 
its opponents. Even more, as discussed earlier, Muslim jurists often cited 
“cautsing terror or terrorizing” as one of the elements of the crime of 
banditry. This has an obvious relevance to contemporary discourses ont 
terrorism." Of course, there is the very real risk that a government 
would accuse its opponents of committing the crime of hirdba (terror) 
and corruption on carth, and treat them as such. However, the premod= 
ern juristic discourses on finda and baghy are material in developing 
a coherent and systematic distinction between terrorism and rebellion, 
Finally, the conceptualization of certain forms of sexual assault asa crime 
of terror or asa form of terrorism is significant for the gender dynaries 
within a Muslim society at the rhetorical, symbolic, and functional levels. 
For instance, the notable jurist and reformer Rashid Rida (4. 1954/1935) 
argued that rape or abduction for the purposes of obtaining a ransom is 
a form of firdba, and should be treated as such.” 

In the contemporary age, Islamic law is bound to go trough its own 
definitional processes which will be influenced by the inherited legacy of 
Islamic laws, and by the power dynamics of its present context, For better 
‘or worse, these processes will result, and have resulted, in a renegotiation 
and selective reconstruction of Islamic law. For example, bot Saudi 
Arabia and Sudan, which claim to apply Islamic law asa whole, adopted 
the laws of banditry and apostasy into their legal systems but omitted, 
without comment, whliim al-bughth.®* The Egypuan Criminal Code does 
use the term bughdlr; article 101 describes those who conspire oF plot 
to overthrow the government as byghif, but otherwise no substantive 
aspect of abhim al-bughih is adopted.” In short, ahkiim al-bughih has been 
‘excluded from the legal systems of all Arabic-speaking Muslim countries, 
While the law of banditry and the language of eausing corruption on earth 
has been incorporated by some legal systems. 

‘The juristic discourses of contemporary Muslim commentators are 
mixed, but are no less selective and reconstructive. For example, 
Ayatullah Khumaynt (d. 1409/1989), in his ‘Tobrir al-Wasila, deals at 
Jength with the duty to enjoin the good and forbid the evil against an 
unjust ruler, Effectively, he advocates « balancing test in which the risk 
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of harm is weighed against the importance of the religious interests a 
stake, The greater the religious interest, the more one should be willin 
to sacrifice oneself and endure harm.*? He also deals with the technical 
ities of the law of banditry: His conception of banditry is very traditional 
itis the terrorizing of the wayfarer for the purposes of usurping money, 
Interestingly, however, he does not mention or deal with abn al-bughdl 
One should not infer too much from this silence, but it is reasonable 1 
stuggest that the omission was a reconstructive act.” Other writers wh 
also reconstruct by partial omission include the ideologue of the Muslin 
Brotherhood Sayyid Qutb, who was executed in Egypt in 1387/1966 
Quib does deal with hirdba and bagi, however, he asserts that hirdba i 
the crime of armed rebellion against a just ruler who ily imple 
ments the Sharia. Hirdba, according to Qutb, is the crime of resistiy 
the application of the law of God, or fighting those who seck to ap 
ply the law of God. He does not mention highway robbery or terrorizin 
the wayfarer, but focuses em the idea that those who fight a ge 
true just ruler deserve the harsh penalties proscribed in the findba verse 
‘Commenting on the baghy verse, Qutb does not mention many of th 
details of abkim al-bughdh. He only mentions that the bughdl's wounded 
captives, and fugitives should not be killed. However, he seems to con 
sider baghy to be the act of two groups of Muslims having a quarrel an 
fighting with each other:”” In other words, according to Qutb, rebellio 
against a just ruler is treated as a crime of corruption on the earth an 
not bagly. This reverses the doctrines of the classical tradition, Gonsid 
ering that Quyb was a member of the Muslim Brotherhood and a rebe 
against the Egyptian government, it would seem that it would have bee 
in his interest to avail himself of the protections of the classical doctrine 
of abkdm al-bughih, Nonetheless, it is probable that Qub perceived hi 
political opponents, i. the Egyptian government and its agents, to b 
‘engaged in the crime of corruption on the earth and in fighting God an 
His Prophet. It was very unlikely that the Egyptian government wou 
have felt compelled or embarrassed by the doctrines of alkim al-bughdl 
Therefore it would have been more effective to assert, as Qutb did, thi 
those who fight the application of God's law, or fight those who see 
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to apply God's law, are the most heinous criminals. This is a power- 
ful condemnation of all those who oppose the imposition of Islamic 
law. It is a symbolic, but effective, undermining of the legitimacy of 
proponents of secularization, It is somewhat ironic that Quib was exe- 
cuted after being accused of involvement in a varicty of terrorist cons- 
piracies including a charge of plotting to assassinate President Nasser 
of Egy 


liscourse of Rashid Rida, one of the main reformers in the mod- 
ern age, exhibits a dynamic similar to that of Qutb, but Rida’s discourse 
is more sophisticated, He broadly defines hirdba, arguing that besides in- 
luding highway robbery, rape, and similar crimes, it also includes those 
who resist the application of Shari'a (Islamic law)."" Rida emphasizes 
that the constitutive elements of the crime of hirdba must be subject to 
reconsideration and redefinition in light of modern needs and interests." 
Hiriba, according, to Rida, focuses on the act of eausing corruption on 
the eatth, and therefore it includes those who form groups in order to 
resist the application of Sharia.” Rida, however, transforms this dis- 
course into a justification for the overthrow of unjust rulers. He argues 
that it is obligatory to overthrow rulers who cause corruption on the 
earth by oppressing people, Such rulers lack legitimacy and should be 
removed by force, if possible, Furthermore, he approvingly cites as an 
example the overthrow of the Ottoman ruler Sultan Abd al-Hamtd IT in 
1293/1876. The subtleties of Rida’s discourse become tore apparent 
when one notices that he remarks, rather casually, thatsome have claimed 
that the Khawarij, and those who rebelled against “AI were muduiriiin 
(bandits). Such a claims, Rida argues, is erroneous because those rebels 
relied on an interpretation (ér'il).3* The sum total of Rida’s discourse 
is that tyrants should be overthrown, rebels who seek to fight the law of 
God are bandits, but rebels who rely on an interpretation are not bandits. 
‘This provides Rida with considerable room to negotiate his discourses in 
response to hisown context. Importantly, his argument that unjust rulers 
could be considered the equivalent of bandits derives its legitimacy from 
the discourses of the revisionist trend, 

Several contemporary Muslin jurists, who had the benefit of French 
education, negotiated and reconstructed the classical discourses of afin 
abbughih towards a very different result. Among those jurists was judge 
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"Abd al-Qadir ‘Udah, who was one of the leaders of the Muslim Brot 
ethood in Egypt in the 19505, and who. was executed in 1574/195 
“Cdah, and several others, argued that afiim al-bughdh is the equivale 
of the doctrine of political crimes in Europe. Pursuant to this doctrin 
those who commit political crimes are not to be treated as comm« 
criminals, they may not be executed or tortured, and their property mi 
not be confiscated. “Cdah, and others, defined political crimes as tt 
non-violent or violent opposition to # government, as long as the mot 
vation is political and the target of the crime is governmental. In oth 
words, attacking a police station might qualify as a political crime, bi 
attacking a movie theater would not. Importantly, they argued that afikd 
l-bughih should apply whether the ruler is just ar not. ‘The approach 
these jurists tended to be very technical and detached, conveying the in 
pression of objectivity. Nonetheless, their dynamic is negotiative an 
reconstructive. They conceded that hagly isa erime, but itis a erime th 
ls for a preferential and humane treatment. Essentially, this discoun 
reconstructed alin al-hughih in order to co-opt a particular human 
tarian European tradition." In many ways it Iskamized the 

particularly Freneh, doctrine of political crimes. 
tis not surprising that modern jurists occupying a semi-official capi 
ity, stich as the members of the Saudi Permanent Council 
Research and Legal Opinions (al-Lajna al-Déima fi al:Bubith alUmiy 
wa al-Ifié? ~ Lana, for short), have resisted adopting either the doctrin 
of political crimes or abkdm al-bughih. For instance, the jurists affiliate 
with this body have issued a set of response heavily emphasizing the du 
of obedience to the government of Saudi Arabia and, in this context, n 
peatedly quoted the traditions attributed to the Prophet mandating th 
killing of rebels. Even more, they often assert that obedience to rulers 
indistinguishable from obedience to God and His Prophet. Unless rule 
mand something that is a clear and undisputed sin, they must t 
obeyed,15 In h reyporwum, Ton Fawzan, a prominent member | 
nporary groups that rebel against establishe 
adandl the Prophet haa 
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commanded that the bughdh and the Khawarij be fought without pause.” 
Hence, the author intimates that Iskamic law mandates the execution of 
the hughh, which as we saw is far from the truth. When asked if itis ever 
permissible to rebel against unjust rulers, Ibn Fawzan answered thatasa 
gencral matter rebellion is a fina, and even if the ruler isa kijir Mustims 
should avoid shedding blood 17 

‘The former head of the Lajna, Bin Baz (4. 1421/1999), authored r- 
sponsa in which he condemned the hijacking of airplanes, the aking of 
hostages in an embassy.” and the explosion of a bomb in Medina in 
1989, Bin Baz die not refer to the hindba verse or the law of banditry (ter- 
rorism). Rather, he indicated that the individuals involved were rebels, 
and asked the government to deal with them appropriately: He implored 
the government to apply the hadd punishment, thus indicating that exe- 
cution is the appropriate measure.2 In 1959 the full body of the Lajna, 
headed by Bin Baz, issued  sesponsum regarding an incident in which 
a rebellious group occupied the haram (the area around the Ka‘ba) in 
Mecea for a few days.®” The Lajua called the rebellion a fima and cor 
ruption based on a false interpretation (ta’ved bifil), but it did not use the 
words baghy or fardha. ‘The predominant focus of the responsum was not on 
the prohibition of shedding blood in the haram, but on the evils and cor 
ruptions of rebellion. Again, the Lajna extensively quoted the traditions 
calling for the killing of rebellious and seditious groups and, ultimately, 
the jurists thanked the government for dealing firmly and wisely with 
the incident.* Notably, over sixty members of the rebellion were tor 
tured and executed after the rebellion ended, I believe it ts reasonable 
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to assume that the jurists of the Lajna were aware of the Islamic law 
rebellion, but intentionally avoided any reference to it. 

This brief survey of some of the contemporary dynamics of abhi 
l-bughih is not intended to be exhaustive. A separate, extensive, an 
fairly long, study on the contemporary discourses is needed. Rather, th 
survey is intended to demonstrate tendencies and potentialities. Furthe 
more, this survey suggests that in the same fashion that Islamic law wi 
creatively constructed in the past, it will be constructed in the presen 
How creative or profound this construction will be depends on mi 
variables including social, political, and economic factors, and it wi 
also depend on the structural nature of the contemporary Islamic ju 
tic culture, The contemporary juristic culture is materially different fro 
that of the past,t” But as Gonley and O'Barr noted, “When we look int 
the past, we find the antecedents of some of the most significant soci 
legal issues in our own world,"*? The premodern juristic culture weighe 
the moral and ethical with the political and pragmatic, and weighed th 
symbolic and educative with the practical and technical, and achieved 
rich and creative discourse. Contemporary articulations of Islamic 
ofien derive legitimacy from the juridical traditions of the past. Indec 
to the extent that the premodern Islamic discourses constitute part ¢ 
the curnulative legal heritage, if through the power dynamics of socie! 
these discourses are revived in the modern mind, they will exert a certai 
degree of influence on how rebels are perceived and eated in the cor 
temporary age. To the extent that we can learn from the past, the idea 
aspiring to limit the discretion of the state in dealing with ils opponent 
even those who are violent, seems to be eminently reasonable 
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